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United States Court of Appeals for the 

District of Columbia 


a District Court of the United States for the District 

of Columbia. 

District Court No. 2352 

lx Re: Condemnation of land for the Michigan Avenue 
Viaduct and approaches, including the widening of 
10th Street at Michigan Avenue, Northeast, and the 
proposed reservation at the intersection of Michigan 
Avenue and 10th Street, Northeast, in the District of 
Columbia. j 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wfit:— 

1 Petition 

Filed July 8 1935 

In the Supreme Court of the District of Columbia 
Holding a District Court 
District Court 2352 

In Re: Condemnation of land for the Michigan Avenue 
viaduct and approaches, including the widening of 10th 
Street at Michigan Avenue, Northeast, and the pro¬ 
posed reservation at the intersection of Michigan 
Avenue and 10th Street, Northeast, in the District of 
Columbia. 

The petitioners, Melvin C. Hazen, George E. Allen and 

Daniel I. Sultan Commissioners of the District of Colum¬ 
bia, respectfully represent: 
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1. That thev are the Commissioners of the District of 
Columbia and file this petition for the purpose of acquir¬ 
ing land for the Michigan Avenue viaduct and approaches 
thereto, including the widening of 10th Street at Michigan 
Avenue, Northeast, and the proposed reservation at the 
intersection of Michigan Avenue and 10th Street, North¬ 
east, in the District of Columbia, for the elimination of 
the present crossing at grade of Michigan Avenue and the 
tracks and right of way of the Baltimore & Ohio Railroad 
Company, as authorized by the Act of Congress approved 
February 12, 1931 entitled “An Act to amend the Act 
entitled 4 An Act to provide for the elimination of the 
Michigan Avenue Grade Crossing in the District of Colum¬ 
bia and for other purposes’ ”, approved March 3, 1927, 
which Act, as amended, in part provides: 

“The Commissioners are further authorized to acquire 
out of the appropriations herein authorized, the necessary 
land to carry out the provisions of this Act, by purchase, 
at such price or prices as in their judgment they may deem 
reasonable and fair, or, in the discretion of the Commis¬ 
sioners by condemnation in accordance with Chapter 
XV of the Code of Law of the District of Columbia 
as amended.” 

2. That by the provisions of Chapter XV of the 
2 Code of Law for the District of Columbia, as amend¬ 
ed by the Act of Congress approved March 1, 1929, 
entitled 4 4 An Act to amend Chapter XV of the Code of 
Law for the District of Columbia and for other pur¬ 
poses,” the Commissioners of the District of Columbia 
are authorized, whenever land therein is needed for the 
sites for school-houses, fire or police stations, or for any 
other municipal use authorized by Congress, and the same 
cannot be acquired by purchase from the owners thereof 
at a price satisfactory to the officers of the Government, 
authorized to negotiate for the same, to make application 
to the Supreme Court of the District of Columbia for the 
ascertainment of the value, and the condemnation of the 
land for the purpose for which it is needed. 

3. That in the judgment of your petitioners it is neces¬ 
sary to acquire the pieces and parcels of land described 




ROBERT A. RALPH ET AL. VS. MELVIN C. HAZEN ET AL. 3 

herein and situated in the District of Columbia for the 
viaduct and approaches thereto. 

4. That a map or plan showing the land so needed and 
the structures and buildings on said land is filed herewith, 
as part hereof, marked “Exhibit, D. C. No. 1.”. 

5. That the land needed to provide for the viaduct and 
approaches thereto in the District of Columbia, together 
with the names and residences of the owner or i owners 
thereof, so far as the same can be ascertained is particu¬ 
larly described as follows: 

DESCRIPTIONS of land to be condemned for 
the MICHIGAN AVENUE VIADUCT. 

" ! 

WEST BROOKLAND, BLOCK 4, ! 

TAXED AS SQUARE 3657. 

Part of Lot 6. 

Beginning for the same at the northeast corner of said 
Lot 6, said point of beginning being in the southerly line 
of Michigan Avenue as now publicly owned, and 
3 running thence with the east line of said Lot 6, South 
2.74 feet; thence leaving said east line and running 
South 62°52' West 33.706 feet to the east line of 7th Street, 
90 feet wide; thence with said east line, North 1.98 feet to 
the Northwest corner of said Lot 6; thence with the south¬ 
erly line of Michigan Avenue as now publicly owned, North 
61°43'30" East 34.06 feet to the point of beginning, con¬ 
taining 70.8 square feet. 

Chas. W. & Elizabeth G. Hailer, owners. 

Residence: 803 Michigan Avenue, N.E. 

Part of Lot 7. i 

Beginning for the same at the northeast corner of said 
Lot 7, said point of beginning being in the southerly line 
of Michigan Avenue as now publicly owned, and funning 
thence with the east line of said lot, South 3.50 feet; thence 
leaving said East line and running South 62°52' West 
33.706 feet to the west line of said lot; thence with said 
West line, North 2.74 feet to the southerly line of Michigan 
Avenue as now publicly owned; thence with said south¬ 
erly line, North 61°43'30"East 34.06 feet to the point of 
beginning, containing 93.8 square feet. I 
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Henry Bolinert, owner.—Residence: 703 Michigan Ave¬ 
nue, N. E. 

Part of Lot 8, taxed as Lot 806, Sq. 3657. 

Beginning for the same at the Northeast corner of said 
Lot 806, said point of beginning being in the southerly line 
of Michigan Avenue as now publicly owned, and running 
thence with the east line of said Lot 806, 4.16 feet; thence 
leaving said East line and running South 62°52' West 
29.206 feet to the west line of said Lot 806; thence with said 
West line, North 3.50 feet to the southerly line of Michigan 
Avenue as now publicly owned; thence with said Southerly 
line, North 61°43'30" East 29.52 feet to the point of begin¬ 
ning, containing 99.5 square feet. 

Henry Bohnert, owner.—Residence: 703 Michigan Ave¬ 
nue, N. E. 

Part of Lot 8, taxed as Lot 807, Sq. 3657. 

Beginning for the same at the Northeast corner of said 
Lot 807, said point of beginning being in the Southerly line 
of Michigan Avenue as now publicly owned, and running 
thence with the East line of said Lot 807, South 4.26 feet; 
thence leaving said East line and running South 62°52' 
West 4.5 feet to the West line of said Lot 807; thence with 
said West line, North 4.16 feet to the Southerly line of Mich- 
gan Avenue as now publicly owned: thence with said 
Southerly line, North 61°43'30" East 4.54 feet to the point 
of beginning, containing 17 square feet. 

Henry Bohnert, owmer.—Residence: 703 Michigan Ave¬ 
nue, N. E. 

Part of Lot 9. 

Beginning for the same at the Northeast corner of said 
Lot 9, said point of beginning being in the Southerly line 
of Michigan Avenue as now publicly owmed, and running 
thence with the East line of said lot, South 5.02 feet; thence 
leaving said East line and running South 62°52' West 
33.706 feet to the West line of said lot; thence with said 
West line, North 4.26 feet to the Southerly line of Michi¬ 
gan Avenue as now publicly owned; thence with said South¬ 
erly line, North 61°43'30"East 34.06 feet to the point 
4 of beginning, containing 139.5 square feet. 

Anna M. Glorius, owner.—Residence: 707 Michi¬ 
gan Ave., N. E. 


p* 

0 


ROBERT A. RALPH ET AL. VS. MELVIN C. HAZEN ET AL. 

Part of Lot 10. j 

Beginning for the same at the Northeast cornet of said 
Lot 10, said point of beginning being in the Southerly line 
of Michigan Avenue as now publicly owned, and running 
thence with the East line of said lot, South 5.73 feet; thence 
leaving said East line and running South 62°52' West 31.28 
feet to the West line of said lot; thence with said West 
line, North 5.02 feet to the Southerly line of Michigan 
Avenue as now publicly owned; thence with said Southerly 
line, North 61°43'30" East 31.60 feet to the point of begin¬ 
ning, containing 148.7 square feet. i 

Aylett T. Holtzman, owner.—Residence:.j. 

SQUARE 3657. | 

Part of a parcel taxed as Lot 808, Square 3657. 

Beginning for the same at the Northwest cornel* of said 
Lot 808, said point of beginning being in the Southerly line 
of Michigan Avenue as now publicly owned, and running 
thence with said Southerly line of Michigan Avenue, North 
63°08'30" East 129.80 feet to the most Northerlv corner 

w 

of said Lot 808; thence with Ihe Easterly boundary of said 
lot, South 26°51'30" East 9.46 feet; thence leaving said 
Easterlv boundarv and running South 62°52' West 134.91 
feet to the West boundarv of said Lot 808; thence with said 
West boundary, North 11.35 feet to the point of beginning, 
containing 1295-6 square feet. 

William H. Walker, owner.—Residence: 734 15th Street, 

n. w. ; 

Part of a parcel taxed as Lot 809, Square 3657. 

Beginning for the same at the Northwest corner of said 
Lot 809, said point of beginning being in the Southerly line 
of Michigan Avenue as now publicly owned, and running 
thence with said Southerly line of Michigan Avenue, North 
63°08'30" East 60.68 feet to the Northeast corner of said 
Lot 809; thence with the Easterly boundary of said lot, 
South 9°05'30" East 9.63 feet; thence leaving said Easterly 
boundarv and running South 62°52' West 57.76 feet to the 
Westerly boundary of said lot; thence with said Westerly 
boundary, North 26°51'30" West 9.46 feet to the point of 
beginning, containing 551.30 square feet. 

Chas. W and Elizabeth G. Hailer, owners. 

Residence: 803 Michigan Ave., N. E. 
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Part of a tract of land taxed as Parcel 133/27. 

Beginning for the same at the Southeast corner of said 
Parcel 133/27, said point of beginning being in the North¬ 
erly line of Michigan Avenue as now publicly owned, and 
running thence with said Northerly line of Michigan Ave¬ 
nue, South 62°52' West 100 feet to the Southwest corner 
of said Parcel 133/27; thence with the Easterly line of 
Brookland Avenue, North 13°40 / West 41.52 feet; thence 
leaving said Brookland Avenue and running North 43°37' 
East 116.93 feet to the Easterly line of said Parcel 133/27; 
thence with said Easterly line, South 12°52'20" East 81.44 
feet to the point of beginning, containing 5988.8 
5 square feet. 

Baltimore & Ohio Railroad Company, owner. 

Residence: Baltimore, Maryland. 

Part of a tract of land taxed as Parcel 133/26. 

Beginning for the same at the Southwest corner of said 
Parcel 133/26, and running thence with the Westerly bound¬ 
ary of said parcel, North 12°52 / 20" West 107.84 feet; thence 
leaving said Westerly boundary and running North 43°37' 
East 94.91 feet to the Easterly boundary of said Parcel 
133/26, said Easterly boundary being in the Westerly line 
of a road 20 feet wide; thence with said Westerly line of 
said road, South 14°32' East 105.95 feet; thence leaving 
said road and running South 43°37' West 98.29 feet to the 
Northerly line of Bunker Hill Road; thence with said 
Northerly line, South 63°05' West 0.26 ft. to the point of 
beginning, containing 8707.35 square feet. 

Jeremiah Lynch, owner.—Residence:. 

Part of a Road;— 

(said road running Northerly from Bunker Hill Road, 
and lying between Parcels 133/13 and 133/26) 

Beginning for the same in the Westerly line of said road, 
20 feet wide, at a point bearing North 14°32' West 33.56 
feet from the Southeast Corner of Parcel 133/26, and run¬ 
ning thence with the westerly line of said road, 20 feet wide, 
North 14°32' West 105.95 feet; thence leaving said West¬ 
erly line and running North 43°37' East 23.55 feet to the 
easterly line of said road, 20 feet wide; thence with said 
Easterly line, South 14°32' East 105.95 feet; thence leaving 
said Easterly line and running South 43°37' West 23.55 
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feet to the point of beginning, containing 2119 square feet, 
feet. 

(Not heretofore assessed) 

Part of a tract of land taxed as Parcel 133/13. I 

Beginning for the same in the Westerly line of said Par¬ 
cel 133/13, at a point bearing North 14°32' West 41.60 feet 
from the Southwest corner of said Parcel 133/13, and run¬ 
ning thence with the Westerly boundary of said parcel, 
North 14°32' West 105.95 feet; thence leaving said West- 
erlv boundarv and running North 43°37' East 7.2 feet to 
the Northerly boundary of said Parcel 133/13; thence with 
said Northerlv boundarv, North 63°02' East 89.22 feet to 
the Northeast corner of said Parcel 133/13; thence with 
the Easterly boundary of said parcel, South 14°44' East 
70.89 feet; thence leaving said Easterly boundary and 
running South 43°37' West 110.04 feet to the point of be¬ 
ginning, containing 8366.1 square feet. 

Margaret Peck, owner.—Residence: ... 

Part of a tract of land taxed as Parcel 133/78. 

Beginning for the same at the Southeast corner of said 
Parcel 133/78, and running thence with the Southerly 
boundary of said parcel, South 63°02' West 89.22 feet; 
thence leaving said Southerly boundary and running North 
43°37' East 102.43 feet to the Easterly boundary of said 
Parcel 133/78; thence with said Easterly boundary, 
6 South 14°44' East 34.84 feet to the point of; begin¬ 
ning, containing 1518.8 square feet. 

William A. Wimsatt, owner.—Residence: 9th and Water 
Streets, S. W. 

Part of a tract of land taxed as Parcel 133/20. 

Beginning for the same in the Westerly boundary of said 
Parcel 133/20, at a point bearing North 14°44 / West 79.11 
feet from the Southwest corner of said parcel, and running 
thence with the Westerly boundary of said parcel, North 
14 ° 44 ' West 105.73 feet; thence leaving said Westerly 
boundary and running North 43°37' East 52.75 feet to the 
Easterly boundary of said Parcel 133/20; thence with said 
Easterly boundary, South 18°01' East 102.28 feet; thence 
leaving said Easterly boundary and running South 43°37' 
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West 59.64 feet to the point of beginning, containing 5057.5 
square feet. 

William A. Wimsatt, owner.—Residence: 9th & Water 
Streets, S. W. 

Part of a tract of land taxed as Parcel 133/60. 

Beginning for the same at the Southwest corner of said 
Parcel 133/60, and running thence with the Westerly bound¬ 
ary of said parcel, North 18 c 01' West 48.81 feet; thence 
leaving said Westerly boundary and running North 43°37' 
East 50.10 feet to the Easterly boundary of said Parcel 
133/60; thence with said Easterly boundary, South 21°22' 
East 63.65 feet to the Southeast corner of said Parcel 
133/60; thence with the Southerly boundary of said parcel, 
South 61°14' West 48.65 feet to the point of beginning, con¬ 
taining 2611.1 square feet. 

William A. Wimsatt, owner.—Residence: 9th & Water 
Streets, S. W. 

Part of a tract of land taxed as Parcel 133/71. 

Beginning for the same at the Southwest corner of said 
Parcel 133/71, and running thence with the Westerly bound¬ 
ary of said parcel, North 21°22' West 63.65 feet; thence 
leaving said Westerly boundary and running North 43°37' 
East 96.46 feet to the Easterly boundary of said Parcel 
133/71; thence with said Easterly boundary South 28°55'30" 
East 92.36 feet to the Southeast corner of said parcel; 
thence with the Southerly boundary of said parcel, South 
61° 18' West 36.01 feet; thence still with said Southerly 
boundary, South 61° 14' West 64.38 feet to the point of be¬ 
ginning, containing 7416.4 square feet. 

William A. Wimsatt, owner.—Residence: 9th & Water 
Streets, S. W. 

Part of a tract of land taxed as Parcel 133/59. 

Beginning for the same at the Northwest corner of said 
Parcel 133/59, and running thence with the Northerly 
boundary of said parcel, North 61° 14' East 37.68 feet to the 
Northeast corner of said parcel; thence with the Easterly 
boundary of said parcel, South 21°14'30" East 39.39 feet; 
thence leaving said Easterly boundary and running South 
43°37' West 44.59 feet to the Westerly boundary of said 
Parcel 133/59; thence with said Westerly boundary, North 
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18°01' West 53.47 feet to the point of beginning, containing 
1784.3 square feet. ! 

Marguerite G. Workman, owner.—Residence: 912 Michi¬ 
gan Ave., N. E. 


7 Part of a tract of land taxed as Parcel 133/54. 

Beginning for the same at the Northwest corner of 
said Parcel 133/54, and running thence with the Northerly 
boundary of said parcel, North 61°14' East 37.68 feet to the 
Northeast corner of said parcel; thence with the Easterly 
boundary of said Parcel 133/54, South 24°31' East 26.13 
feet; thence leaving said Easterly boundary and running 
South 43 c 37' West 42.90 feet to the Westerlv boundary of 
said parcel; thence with said Westerly boundary, North 
21°14'30" West 39.39 feet to the point of beginning^ contain¬ 
ing 1255.5 square feet. 

Margaret I. and Ursula Margt. Fessler, owners. 

Residence: 914 Michigan Ave., N.E. 


Part of a tract of land taxed as Parcel 133/70. 

Beginning for the same at the Northwest corner of said 
Parcel 133/70, and running thence with the Northerly 
boundary of said parcel, North 61°14' East 37.67 feet to the 
Northeast corner of said parcel; thence with the Easterly 
boundary of said parcel, South 27°49'30" East 13.55 feet; 
thence leaving said Easterly boundary and running South 
43°37' West 41.33 feet to the Westerly boundary of said 
Parcel 133/70; thence with said Westerly boundary, North 
24°31' West 26.13 feet to the point of beginning, containing 
756.1 square feet. 

Andrea M. & Germaine L. Beneteau, owners. 

Residence: 916 Michigan Ave., N.E. 


Part of a tract of land taxed as Parcel 133/43. 

Beginning for the same at the Northwest corner of said 
Parcel 133/43, and running thence with the Northerly boun¬ 
dary of said parcel, North 61° 18' East 36.01 feet to the 
Northeast corner of said parcel; thence with the Easterly 
boundary of said parcel, South 33°52' East 1.96 feet; thence 
leaving said Easterly boundary and running South 43°37' 
West 38.21 feet to the Westerly boundary of said Parcel 
133/43; thence with said Westerly boundary, North 27°49' 
30" West 13.55 feet to the point of beginning, containing 
280.6 square feet. 
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Rose V. Constantino, owner.—Residence: 918 Michigan 
Ave., N.E. 

Part of a tract of land taxed as Parcel 133/49. 

Beginning for the same at the Northwest corner of said 
Parcel 133 49, and running thence with the Northerly 
boundary of said parcel, North 57°05' East 18.99 feet; 
thence leaving said Northerly boundary and running South 
43°37' West 19.68 feet to tile Westerly boundary of said 
parcel; thence with said Westerly boundary, North 33°52' 
West 1.96 feet to an angle; thence still with said Westerly 
boundary, North 28°55'30" West 2.65 feet to the point of be¬ 
ginning 43.5 square feet. 

Thomas Leonard, owner.—Residence: 920 Michigan Ave., 
N.E. 

Part of a tract of land taxed as Parcel 133/50. 

Beginning for the same at the Southwest corner of said 
Parcel 133/50, and running thence with the Westerly boun¬ 
dary of said parcel, North 28°55'30" West 89.71 feet; thence 
leaving said Westerly boundary and running North 43°37' 
East 48.14 feet to the Easterly boundary of said parcel; 

thence with said Easterlv boundary, South 32° 15' 
8 East 92.81 feet; thence leaving said Easterly boun¬ 
dary and running South 43°37' West 33.92 feet to the 
Southerly boundary of said Parcel 133/50; thence with said 
Southerly boundary, South 57°05' West 18.99 feet to the 
point of beginning, containing 4543.6 square feet. 

William A. Wimsatt, owner.—Residence: 9th & Water 
Streets, S.W. 

Part of a tract of land taxed as Parcel 133/62. 

Beginning for the same at the Southeast corner of said 
Parcel 133/62, and running thence South 43°37' West 49.31 
feet to the Westerly boundary of said parcel; thence with 
said Westerly boundary, North 32°15' West 92.81 feet; 
thence leaving said Westerly boundary and running North 
43°37' East 44.10 feet to the Easterly boundary of said 
Parcel 133/62; thence with said Easterly boundary, South 
35°24'30" East 91.68 feet to the point of beginning, contain¬ 
ing 4203.60 square feet. 

William A. Wimsatt, owner.—Residence: 9th & Water 
Streets, S.W. 
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Part of a tract of land taxed as Parcel 133/80. 

Beginning for the same at the Southwest corner of said 
Parcel 133/80, and running thence with the Westerly boun¬ 
dary of said parcel, North 35°24'30" West 23.71 feet; thence 
leaving said Westerly boundary and running North 43°37' 
Bast 116.84 feet to the Easterly boundary of said parcel; 
thence with said Easterly boundary, South 40°52' East 31.63 
feet to the Southeast corner of said Parcel 133/80;! thence 
with the Southerly boundary of said parcel, South! 47°35' 
T\ est 118.60 feet to the point of beginning, containing 
3235.02 square feet. 

William A. Wimsatt, owner.—Residence: 9th & Water 
Streets, S.W. 

All of a tract of land taxed as Parcel 133/79, 

containing 4517.40 square feet. 

Robert A. Ralph, owner.—Residence: 100 Mich. Ave., 
N.E. 

Part of a tract of land taxed as Parcel 133/51. 

Beginning for the same at the Northeast coner of said 
Parcel 133/51, and running thence with the Easterly boun¬ 
dary ot said parcel, South 33°10' East 4.08 feet; thence leav¬ 
ing said Easterly boundary and running South 43°37' West 
25.62 feet to the Northerly boundary of said parcel/thence 
with said Northerly boundary, North 35°07' East 26.85 feet 
to the point of beginning, containing 50.8 square feet. 

Ellis W. and Edith E. Hughes, owners.—Residence: 602 
Kenyon St., N.W. 

Part of a tract of land taxed as Parcel 133/47. 

Being two separate parts of said Parcel 133/47 described 
as follows: 

(1) Beginning for the same at the most Northerly corner 
of said Parcel 133/47, and running thence with the Easterly 
boundary of said parcel, South 40°41' East 40.55 feet; 
thence leaving said Easterly boundary and runningi South 
43°37' West 66.71 feet to the Westerly boundary of said 

Parcel 133/47; thence with said Westerly boundary, 

9 North 33°10' West 4.08 feet to the Northwest corner 
of said parcel; thence with the Northwesterly boun¬ 
dary of said parcel, North 16°05' East 78.73 feet to the point 
of beginning, containing 1467.40 sq. ft. 

(2) Beginning for the same at the most Easterly corner 
of said Parcel 133/47, and running thence with the North- 
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westerly line of Bunker Hill Road, South 15°53' West 40.32 
feet; thence leaving said Bunker Hill Road and running 
North 16°56'20" West 83.55 feet to the Easterly boundary 
of said Parcel 133/47; thence with said Easterly boundary, 
South 40°41' East 54.26 feet to the point of beginning, con¬ 
taining 912.8 square feet. 

Elizabeth M. Ralph, owner.—Residence: 3620 Ritten- 
house St., N.W. 

Part of a tract of land taxed as Parcel 133/57. 

Beginning for the same at the most Northerly corner of 
said Parcel 133/57, and running thence with the Easterly 
boundary of said parcel, South 40°52' East 150 feet to the 
most Easterly corner of said parcel; thence with the North¬ 
westerly line of Bunker Hill Road, South 15°53' West 40 
feet to the most Southerly corner of said parcel 133/57; 
thence with the Southwesterly boundary of said parcel, 
North 40°41' West 54.26 feet; thence leaving said South¬ 
westerly boundary and running North 16°56'20" W^est 63.60 
feet; thence South 43°37' West 25.74 feet to the Southwest¬ 
erly boundary of said Parcel 133/57; thence with said 
Southwesterly boundary, North 40°41' West 40.55 feet; 
thence with the Northwesterly boundary of said parcel, 
North 16°05' East 39.34 feet to the point of beginning, con¬ 
taining 4271.4 square feet. 

Elizabeth M. Ralph, owner.—Residence: 3620 Ritten- 
house St., N.W. 

Part of a tract of land taxed as Parcel 134/46. 

Beginning for the same at the most Southerly corner of 
said Parcel 134/46, and running thence with the Westerly 
boundary of said parcel, North 40°52' W'est 74.28 feet; 
thence leaving said Westerly boundary and running North 
43°37' East 34.58 feet to the West line of 10th Street, 90 
feet wide; thence with said West line, South 16°56'20" East 
84.89 feet to the point of beginning, containing 1278.58 
square feet. 

Charles H. and Lida R. Tompkins, owners. 

Residence: 3001 Garrison Street, N.W. 

Parts of a tract of land taxed as Parcel 134/45. 

Being two separate parts of said Parcel 134/45 described 
as follows: 
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(1) Beginning for the same in the Easterly line of 10th 

Street at a point bearing North 16°56'20" West 61.45 feet 

from the most Southerly corner of said Parcel 134/45, and 

running thence with the Easterly line of 10th Street, 90 feet 

wide, North 16°56'20" West 103.35 feet; thence leaving said 

10th Street and running North 43°37' East 45.36 feet; thence 

North 17°09' East 122.17 feet to the Northerly boundary of 

said Parcel 134/45; thence with said Northerly boundary, 

South 79°19' East 71.89 feet to the most Easterlv corner of 

* 

said parcel; thence with the Southeasterly boundary of said 
parcel, South 15°53' West 187.84 feet; thence leaving said 
Southeasterly boundary and running South 43°37' West 
76.66 feet to the point of beginning, containing 16591.50 
square feet. ! 

(2) Reservation.—Beginning for the same at the 
10 most Southerlv corner of said Parcel 134/45, said 
point of beginning being the Northeast corner of 
10th Street and Bunker Hill Road, and running thence with 
the Easterly line of 10th Street, 90 feet wide, North 16°56' 
20" West 61.45 feet; thence leaving said 10th Street and 
running North 43°37' East 76.66 feet to the Westerlv line 
of Bunker Hill Road; thence with said Westerly line, South 
15°53' West 119.52 feet to the point of beginning, containing 
2051.28 square feet. j 

Charles R. and Lida R. Tompkins, owners. 

Residence: 3001 Garrison Street, N.W. 


Prayers 

The premises considered, your petitioners pray: 

1. That all persons interested in the land hereinbefore 
described may be cited to appear in this Court at a time to 
be fixed by the Court to answer this petition and the pray¬ 
ers thereof. 

2. That the said land hereinbefore described be con¬ 
demned for subway purposes as provided for in the Acts 
of Congress above referred to. 

3. That this Honorable Court appoint a jury of five capa¬ 
ble and disinterested persons to appraise the value of the 
land to be taken for the aforesaid purpose, in accordance 
with the provisions of Chapter XV of the Code of Law for 
the District of Columbia, as amended. 
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4. That such other and further orders may be made and 
proceedings may be had in the premises as the nature of 
the case mav require. 

M. C. HAZEN 
GEO E ALLEN 

Commissioners, District of Columbia. 

E BARRETT PRETTYMAN 
AY ALTER L FOWLER 

Attorneys for Petitioners. 

11 District of Columbia, ss: 

Personally appears Melvin C. Hazen, who being duly 
sworn according to law, deposes and says that he is one of 
the Board of Commissioners of the District of Columbia; 
that he has read the foregoing petition of said Commis¬ 
sioners, and knows the contents thereof; that the facts 
therein stated upon personal knowledge are true and those 
stated upon information and belief, he believes to be true. 

M. C. HAZEN 


Subscribed and Sworn to before me this 8th dav of Julv 
1935. 


(Seal) 


ADAM A. GIEBEL 
Notary Public, D. C. 


(Here follows insert marked page 12.) 

13 Memorandum 

July 8, 1935. 

Order of citation and publication filed. 


18 Memoranda. 

September 16, 1935. 

Jury empaneled. 

September 16, 1935. 

Proof of publication in The Washington Herald, The 
Evening Star, The Washington Post and The Washington 
Law Reporter—filed. 
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20 Amendment to Petition 

Filed October 28 1935 

***#**}(=# 

Now comes Melvin C. Hazen, George E. Allen and Daniel 
I. Sultan, Commissioners of the District of Columbia, and 
by leave of the Court first had and obtained, hereby amend 
the petition filed in the above entitled cause as follows: 

By adding immediately following Paragraph 4, the fol¬ 
lowing Paragraph, or Section, to be designated “4-a”: 

That a map or plat showing the treatment of the Michi¬ 
gan Avenue Viaduct and approaches, in the District of Co¬ 
lumbia, is hereto annexed as part of the Petition and 
marked “D. C. Exhibit No. 2”. ! 


M. C. HAZEN ! 

GEO E ALLEN 
DAN I. SHLTAN 

Commissioners , District of Columbia. 

E BARRETT PRETTYMAN 
WALTER L FOWLER 

Attorneys for Petitioners. 

Let this be filed 10/28/35 

LUHRING—J 

District of Columbia, ss : 

Personally appears Melvin C. Hazen, who being first duly 
sworn according to law, deposes and says that he is one of 
the Commissioners of the District of Columbia; that he has 
read the foregoing amendment to petition of said Commis¬ 
sioners and knows the contents thereof; that the facts there¬ 
in stated upon his personal knowledge are true and those 
stated upon information and belief, he believes to be true. 

M. C. HAZEN 

Subscribed and sworn to before me this 25th day of Oc¬ 
tober A. D. 1935. 

ADAM A. GIEBEL 

(Seal) Notary Public , D. C. 

! 

(Here follows insert marked page 21.) 
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23 Separate Answer of Robert A. Ralph 

Filed November 4 1935 

Robert A. Ralph, for answer to so much and such parts 
of the petition as amended in the above entitled cause filed 
as he is advised is necessarv or material for him to make 
answer unto, answering, says: 

1. He admits the averments of the first paragraph of the 
petition, subject to and coupled with the averments of para¬ 
graph numbered 6 of this answer. 

2. He is advised and believes, and accordinglv avers that 
the averments of the second paragraph of the petition in¬ 
volve matters of law and that he is not called upon to make 
answer with respect thereto. 

3. He admits the averments of the third paragraph of the 
petition, subject to and coupled with the averments of para¬ 
graph numbered 6 of this answer. 

4. He admits the averments of the fourth paragraph of 
the petition, subject to and coupled with the averments of 
paragraph numbered 6 of this answer. 

5. He admits insofar as lie is concerned the averments of 
the fifth paragraph of the petition, subject to and coupled 
with the averments of paragraph numbered 6 of this an¬ 
swer, except he say that he is the person named in the peti¬ 
tion as “Rabert A. Ralph”, owner of Parcel 133/79, that 
at the time of the filing of the petition Elizabeth M. Ralph 
was not, but this respondent was and still is the owner of 
Parcels 133/47 and 133/57, and since the filing of the peti¬ 
tion, to wit, on the 9th day of August, A. D. 1935, this 
respondent became and he still is the owner of Parcel 

133/51. 

24 6. This respondent’s lands, described in the peti¬ 
tion, front on the north and west sides of Bunker 

Hill Road, named in the petition in part as Michigan Ave¬ 
nue, extending from Harewood Road on the west to what is 
designated as petitioners’ Exhibit D.C. zrl as 10th Street 
on the east and north, and he is the owner of a private right 

of wav over the whole of the said Bunker Hill Road bv what- 
* •> 

ever name it may be called, whether Bunker Hill Road, 
Michigan Avenue or otherwise. He is advised and believes 
and accordingly avers that there is no power in the Con¬ 
gress of the United State or otherwise to deprive him of his 
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said private right of way, or any part of the same by clos¬ 
ing the roadway to traffic at the grade crossing mentioned in 
the petition or otherwise or by erecting a viaduct or struc¬ 
ture of any kind whatever in the bed or any part of the land 
over which he is entitled to such private right of way as 
proposed by the petition, without first compensating him 
for the damages which he will suffer and sustain in the 
premises. He is perfectly willing to have his damages de¬ 
termined and paid in this proceeding but he is unwilling to 
place himself in the position of sitting quietly by until after 
the proceeding has been completed and public moneys paid 
out in acquiring property for the purpose of the proceed¬ 
ing and thereafter raise the question for the first time. Ac¬ 
cordingly, he gives notice that unless his damages are de¬ 
termined, fixed and paid in this proceeding he reserves the 
right to and will take such action at the appropriate times or 
times as he may be advised, for the enforcement and protec¬ 
tion of his rights by suits for damages or for injunction or 
both and all such other proceedings as may be appropriate. 

ROBERT A. RALPH 

WILLIAM C. SULLIVAN, I 

Attorney for Robert A. Ralph 

25 Separate Answer of the Catholic University of 

America. 

Filed November 4 1936 

* * * 

Now comes The Catholic University of America, a body 
corporate, and for answer to so much and such parts of the 
petition as amended in the above entitled cause filed as it is 
advised it is necessary or material for it to make answer 
unto, answering, says: j 

It is the owner of a large tract of land on the North side 
of Bunker Hill Road, named in the petition as Michigan 
Avenue, extending from Harewood Road on the West to 
Brookland Avenue on the East, and is the owner qf a pri¬ 
vate right of way over the whole of the said Bunker Hill 
Road by whatever name it may be called whether Bunker 
Hill Road, Michigan Avenue or otherwise. It is advised 
and believes and accordingly avers that there is no power 
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in the Congress of the United States or otherwise to deprive 
it of its said private right of way or any part of the same 
by closing the roadway to traffic at the grade crossing men¬ 
tioned in the petition or otherwise or to erect a viaduct 
or structure of any kind whatever in the bed or any part 
of the land over which it is entitled to such private right 
of way as proposed by the petition without first compen¬ 
sating this respondent for the damages which it will suffer 
and sustain in the premises. 

This respondent is perfectly willing to have its damages 
determined and paid in this proceeding, but it is unwilling 
to place itself in the position of sitting quietly by until after 
the proceeding has been completed and public moneys paid 
out in acquiring property for the purpose of the proceed¬ 
ing and thereafter raise the question for the first time. Ac¬ 
cordingly, it gives notice that unless its damages are 
26 determined, fixed and paid in this proceeding it re¬ 
serves the right to and will take such action at the 
appropriate time or times as it may be advised for the en¬ 
forcement and protection of its rights by suits for damages 
or for injunction or both and all such other proceedings as 
may be open to it. 

THE CATHOLIC UNIVERSITY OF AMERICA. 

By J HARVEY CAIN 

WILLIAM C. SULLIVAN, 

Attorney for The Catholic 
University of America. 

District of Columbia, ss: 

I, J. HARVEY CAIN, on oath say that I am the Assis¬ 
tant Treasurer and agent of The Catholic University of 
America, the name of which I have in my said capacity sub¬ 
scribed to the foregoing and annexed answer; that I have 
read the same and know the contents thereof; that the mat¬ 
ters therein stated as of personal knowledge are true and 
those set forth upon information and belief I believe to be 
true. 


J HARVEY CAIN 
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Subscribed and sworn to before me this 2nd day of No¬ 
vember, A. D. 1935. 

i 

(Seal) MARY V. HURSON 

Notary Public in and for the District 

of Columbia . i 

My commission expires August 7, 1938. 

27 Separate Answer of Order of Minor Conventuals . 

i 

Filed November 4 1935 

[ 

* * * | 

Now comes Order of Minor Conventuals, a body corpo¬ 
rate, and for answer to so much and such parts of the peti¬ 
tion as amended in the above entitled cause filed as it is 
advised it is necessary or material for it to make j answer 
unto, answering, says: 

It is the owner of a tract of land on the South side of 
Bunker Hill Road, named in the petition as Michigan Ave¬ 
nue, bounded by Michigan Avenue or Bunker Hill Road, 
Seventh Street and Monroe Street, Northeast, and im¬ 
proved by premises No. 625 Michigan Avenue, Northeast, 
and is the owner of a private right of way over the whole 
of the said Bunker Hill Road bv whatever name it mav be 
called whether Bunker Hill Road, Michigan Avenue or 
otherwise. It is advised and believes and accordingly avers 
that there is no power in the Congress of the United States 
or otherwise to deprive it of its said private right , of way 
or any part of the same by closing the roadway to traffic 
at the grade crossing mentioned in the petition or otherwise 
or to erect a viaduct or structure of any kind whatever in 
the bed or any part of the land over which it is entitled 
to such private right of way as proposed by the petition 
without first compensating this respondent for the damages 
which it will suffer and sustain in the premises. 

This respondent is perfectly willing to have its damages 
determined and paid in this proceeding, but it is unwilling 
to place itself in the position of sitting quietly by until 
after the proceeding has been completed and public 

28 moneys paid out in acquiring property for the pur¬ 
pose of the proceeding and thereafter raise the ques¬ 
tion for the first time. Accordingly, it gives notice that 
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unless its damages are determined, fixed and paid in this 
proceeding it reserves the right to and will take such action 
at the appropriate time or times as it may be advised for 
the enforcement ahd protection of its rights by suits for 
damages or for injunction or both and all such other pro¬ 
ceedings as may be appropriate. 

ORDER OF MINOR CONVENTUALS 

By GEORGE RUDROF, 0. M. C. 

Local Superior 

WILLIAM C. SULLIVAN, 

Attorney for Order of Minor 
Conventuals. 

District of Columbia, ss : 

I, George Rudrof, on oath say that I am the local superior 
and agent of Order of Minor Conventuals, the name of 
which I have in my said capacity subscribed to the fore¬ 
going and annexed answer; that I have read the same and 
know the contents thereof; that the matters and things 
therein stated as of personal knowledge are true and those 
set forth upon information and belief I believe to be true. 

GEORGE RUDROF 

Subscribed and sworn to before me this 11th dav of 
November, A. D. 1935. 

PAULINE E. HUNTERMANN 
(Seal) Notary Public in and for the 

District of Columbia. 

29 Instructions. 

Filed December 17 1935 
# * * 

1. Before beginning their deliberations, the Jury should 
acquaint themselves with these written instructions given 
them by the Court, which constitute one comprehensive 
whole, and should be so read and considered by them. In 
other words, the instructions are to be applied as a whole 
to the facts of the case, and the jury should consider all 
the instructions together as they relate to the facts. 

2. You are instructed that the burden of proof rests with 
the property owners to establish by a preponderance of the 
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evidence the damages and resulting damages, if any, and 
that a similar burden of proof rests upon the petitioners, 
the Commissioners of the District of Columbia, with respect 
to the nature and extent of benefits claimed. 

3. By the burden of proof is meant merely the greater 
weight of the evidence. This case is not to be decided by 
the greater number of witnesses but by the greater weight 
of the evidence and whatever is the greater weight of evi¬ 
dence is the preponderance of the evidence. 

4. The jury are the sole judges of the credibility of the 
witnesses and the weight to be given to their testimony. In 
weighing the evidence of witnesses, you have the right to 
consider their intelligence, their appearance upon the wit¬ 
ness stand, their apparent candor and fairness in giving 
their testimony, or the want of such candor or fairness, 
their interest, if any, in the result of this proceeding, the 
probability or improbability of their testimony, their knowl¬ 
edge or want of knowledge, the nature, character and extent 
of their experience, if any, and from these and all other 
facts and circumstances in evidence, you will determine the 
weight you will give to the testimony of each of the wit¬ 
nesses who have appeared here. 

5. Gentlemen of the jury, your duties are to ascer- 
30 tain the damage which will be suffered by the re¬ 
spective owners of the several parcels of land con¬ 
demned by these proceedings. You are instructed that the 
several parcels of land to be condemned are to be appraised 
at their present fair market value, with reference to the 
most advantageous use or uses to which they can be respec¬ 
tively put. By fair market value is meant what the prop¬ 
erty would sell for in cash, or terms equivalent; to cash, 
when offered for sale by one who is willing but not obliged 
to sell to one who desires but is not obliged to buy. 

6. Present fair market value is to be determined as if no 
proceeding had been instituted for the purposes of con¬ 
demnation; and the fair market value of the part or parts 
remaining of any lot, piece or parcel is to be determined 
in the light of the condition in which such part or parts will 
be left after the completion of the project contemplated by 
this proceeding. 

7. The market value of the land is not limited to its value 
for the use or uses to wdiich it is now being applied by 
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the owners thereof or to the value indicated by their pres¬ 
ent income from such property. If the whole or any part 
or parts of said land is peculiarly adapted by its location, 
surroundings, natural advantages or intrinsic character, to 
some particular use or uses which gives it a higher market 
value than it would otherwise have, the circumstance or cir- 
cimstances which make up such peculiar adaptability for 
such particular use or uses, shall be considered in determin¬ 
ing its present fair market value for the most valuable use 
or uses for which it is adapted, including any existing use 
to which it is actually being put. 

8. The several parcels are to be appraised as separate 
properties unless several contiguous parcels are in the same 
ownership and the value of any two or more such contigu¬ 
ous parcels shall be found to be greater than the value 

thereof for the purpose of sale as a whole, in which 
31 latter event the jury shall determine value according 
to the grouping reflecting the greatest value. 

9. You are instructed that Parcel 133/51 was owned by 
Ellis W. and Edith E. Hughes at the time of-the filing of the 
petition in this case and in your consideration of this par¬ 
cel you are to view it in this ownership and not in the same 
ownership as the Ralph properties, Parcels 133/47, 133/57 
and 133/79. 

10. The jury are further instructed that where part only 
of a lot or lots, parcel or parcels, and of the improvement 
or improvements, if any, upon the same, is taken, and that 
by taking thereof the remainder will be damaged, they 
should award to the owner the damages resulting to such 
remaining portion in addition to the damages allowed for 
the part actually taken of the land and improvements; and 
the measure of such damages is the reduction in the market 
value of the remainder of such land and improvements. 

11. If in connection with any lot piece or parcel the re¬ 
mainder not taken should be found to be specifically bene¬ 
fited or increased in value rather than damaged or de¬ 
creased in value the amount of the special benefit or en¬ 
hancement in value should be deducted from the damages 
allowed for the part actually taken of the land and im¬ 
provements. 

12. In determining the amount of the damages and also 
the amount of the benefits, either or both as the case may 
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be, against any remainder of a lot or lots or parcel or par¬ 
cels of land or any group of two or more lots or parcels, 
you shall take carefully into consideration the respective 
situations and topographical conditions of such lots, pieces, 
parcels and groups of the same before the taking and of the 
remainders thereof after the taking, and the damages and 
also the special benefits, if any, either or both as the 
32 case may be, that the said remainders will suffer or 
receive from the project contemplated by these pro¬ 
ceedings, and the jury for the purposes of allowance of 
damages or benefits, if any, either or both, shall consider 
the project as completed for all the ordinary purposes of 
a public thoroughfare. 

13. The amount of damages, including resulting damages, 
if any, awarded for any parcel must be shown by direct 
evidence and established to your satisfaction by the prepon¬ 
derance of the evidence. Likewise, no deduction from 
such damages for special benefits, if any, is allowable, un¬ 
less the existence and extent of special benefits be shown 
by direct evidence and established to your satisfaction by 
the preponderance of the evidence. 

i 

14. You are instructed that the cost of reproduction of 
the structural value of any building or improvement which 
may be located in whole or in part upon any of the land to 
be taken is competent evidence only insofar as it tends to 
show the market value of or the damage to the property. 

15. The jury should award no damage for the proposed 
barricade of the grade crossing at Bunker Hill Road and 
Michigan Avenue, and should award no damage for diver¬ 
sion of traffic, and no damage for the viaduct except inso¬ 
far as the jury may believe that the change of grade caused 
by the construction of the viaduct and approaches affects 
values, or causes damages. 

16. The jury are instructed that in appraising the value 
of the lands in this proceeding, no compensation can be al¬ 
lowed for the loss of future profits or business of any char¬ 
acter, or for any injury to business whatsoever, for per¬ 
sonal property, or the expense or inconvenience of ihoving 
the same. Nor can the difficulty of procuring other places 
of residence or for business purposes be considered. 

17. The jury are instructed that the land in the 
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33 20-foot private right of way adjoining Parcel 133/2G 
is subject to a perpetual easement of way for the 

accommodation of the owners and occupants of the lots 
abutting the same and can have only such value as it fairly 
may be believed that a purchaser in fair market conditions 
would pay for the fee simple in said 20-foot strip subject 
to such easement of way and not the value that said land 
would have if not encumbered by said easement. 

18. The damages awarded for the several parcels of land 
condemned in these proceedings can not be arrived at arbi¬ 
trarily, but must be actual, direct and positive, nor can dam¬ 
ages be arbitrarily reduced by supposed special benefits or 
be increased by supposed resulting damage which are not 
found to produce an actual enhancement or decrease in 
market value, but any such special benefits or resulting 
damages must be actual, direct and positive. 

19. The jury shall not consider for any purpose the as¬ 
sessment for taxation upon any property nor shall they ac¬ 
quire information regarding same or permit themselves to 
become informed thereof in anv way whatever. 

20. The law requires that the jury view and examine the 
property sought to be taken. This not only enables the 
jury to see for themselves the nature, character, location 
and general surroundings of the property so that they may 
intelligentlv follow the testimonv of the witnesses, but it 
also enables the jury to form its own opinion and judg¬ 
ment as to the questions you are now called upon to decide. 
You shall take into consideration the opinions of the wit¬ 
nesses who have testified as to damages and benefits, and 
give to such opinions the weight to which you think them 
fairly entitled, but you are not restricted to a mere consid¬ 
eration of the evidence adduced by the parties. You may 

exercise your own powers of judgment and observa- 

34 tion as well in arriving at your appraisements and 
verdict. You must, however, confine your delibera¬ 
tions to the evidence that has been offered and to vour own 
judgment based on your view and inspection of the prop¬ 
erty. 

21. The jury shall not collectively or individually hold 
any communication with or receive any communication or 
information from any source whatever, including the par¬ 
ties interested in this proceeding, the petitioners or anyone 
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representing the District Government or property owners, 
and they can consider no information whatever except what 
they have received from the witness stand and what they ac¬ 
quire by looking at the properties at their view or views of 
the same. 

22. The jury, during the course of its deliberations, may 
of its own motion and without application to court or coun¬ 
sel make such further view or views of the properties in¬ 
volved as it may deem necessary, provided the whole jury 
is present and no one else is present with them. If anyone 
else is to be permitted to be present at any such view or 
views the jury must first report to the Court and receive 
'its further instructions before making any view at which 
anyone other than themselves is to be present. 

23. The jury may consult its own convenience as to the 
time and place of meeting for the purpose of deliberation, 
but should endeavor to reach a conclusion and return its 
verdict as speedily as possible. The verdict should be in 
writing, signed by them or a majority of them, and should 
be returned to the Court on or before the 20th day of Janu¬ 
ary, 1936. 

0. R. LUHRING, 

Justice . i 


35 Memorandum 

DECEMBER 17, 1935. 

Case submitted to the jury. 


36 Report and Aivard of Jurors 

Filed February 10 1936 
********* 

The undersigned, heretofore appointed jurors by this 
Honorable Court to appraise the value of the respective in¬ 
terests of all persons concerned in the land and premises 
mentioned and described in the petition filed in the above 
entitled cause, respectfully show to the Court: 

That after being duly sworn by the Court for the proper 
performance of our duty, and after due notice to all parties 
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interested, we examined the land and premises hereinafter 
described, and, thereafter, after due notice to all parties in¬ 
terested, we heard the testimony in Court of the witnesses 
offered on behalf of the parties in interest; and upon our 
personal examination aforesaid, and the testimony afore¬ 
said, we estimate, appraise and determine the value of the 
respective interests of all persons concerned in the land and 
premises aforesaid to be as follows: 


All of a tract of land taxed as Parcel 133/79, con- 
42 taining 4517.40 square feet, damages in the amount 
of Eighteen hundred six and 96/100 DOLLARS 
($1806.96) 


Part of a tract of land taxed as Parcel 133/51. 

Beginning for the same at the Northeast corner of said 
Parcel 133/51, and running thence with the .Easterly boun¬ 
dary of said parcel, South 33 c 10' East 4.08 feet; thence 
leaving said Easterlv boundarv and running South 43°37' 
West 25.62 feet to the Northerly boundary of said parcel; 
thence with said Northerlv boundarv, North 35°07' East 
26.85 feet to the point of beginning, containing 50.8 square 
feet, damages in the amount of Twenty and 32/100 DOL¬ 
LARS ($20.32). 


Part of a tract of land taxed as Parcel 133/47. 

Being two separate parts of said Parcel 133/47 described 
as follows: 

(1) Beginning for the same at the most Northerly cor¬ 
ner of said Parcel 133/47, and running thence with the 
Easterly boundary of said parcel, South 40°4P East 40.55 
feet; thence leaving said Easterly boundary and running 
South 43°37' West 66.71 feet to the Westerly boundarv of 
said Parcel 133/47; thence with said Westerly boundary, 
North 33° 10' West 4.08 feet to the Northwest corner of said 
parcel; thence with the Northwesterly boundary of said par¬ 
cel, North 16°05' East 78.73 feet to the point of beginning, 
containing 1467.40 square feet. 

(2) Beginning for the same at the most Easterly corner 
of said Parcel 133/47, and running thence with the North¬ 
westerly line of Bunker Hill Road, South 15° 53' West 40.32 
feet; thence leaving said Bunker Hill Road and running 
North 16°56'20" West 83.55 feet to the Easterly boundary 
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of said Parcel 133/47; thence with said Easterly boundary, 
South 40°41' East 54.26 feet to the point of beginning, con¬ 
taining 912.8 square feet, damages in the amount of Thirty 
four hundred seventy seven and 96/100 DOLLARS 
($3477.96). 

Part of a tract of land taxed as Parcel 133/57. 

Beginning for the same at the most Northerly corner of 
said Parcel 133/57, and running thence with the Easterly 
boundary of said parcel, South 40°52' East 150 feet to the 
most Easterly corner of said parcel; thence with the North¬ 
westerly line of Bunker Hill Road, South 15°53' West 40 
feet to the most Southerly corner of said parcel 133/57; 
thence with the Southwesterly boundary of said parcel, 
North 40°41' West 54.26 feet; thence leaving said South¬ 
westerly boundary and running North 16°56'20" West 63.60 
feet; thence South 43°37' West 25.74 feet to the Southwest¬ 
erly boundary of said Parcel 133.57; thence with said South¬ 
westerly boundary, North 40°41' West 40.55 feet ;l thence 
with the Northwesterly boundary of said parcel, North 16° 
05' East 39.34 feet to the point of beginning, containing 
4271.4 square feet, damages in the amount of Fifty three 
hundred thirty nine and 25/100 DOLLARS ($5339.25). 

43 In Witness Whereof, we have hereunto set our 

hands and seals this 7th dav of February A. D. 1936. 

•> * 

FRANK O BOWMAN (Seal) 

JESSE L ERGOOD (Seal) 

JOHN I. FORD, (Seal) 

MICHAEL P. KIRBY (Seal) 

CHAS. A. CAMALIER, (Seal) 

44 Objections and Exceptions of Robert A. Ralph 

Filed February 29 1936 
* # * 

I 

Now comes Robert A. Ralph and files these, his objec¬ 
tions and exceptions, to the verdict of the jury in the above 
entitled cause filed, in so far as the same relates to parcels 
described in the petition as parcels 133/47, 133/51, 133/57, 
133/79, of all of which he is the owner, namely: 





32 ROBERT A. RALPH ET AL. VS. MELVIN C. HAZEN ET AL. 

1. Said verdict is unjust and unreasonable. 

2. The said verdict is unsupported by the evidence. 

3. The said verdict is contrary to the evidence. 

4. The damages allowed by the said verdict for this ex¬ 
ceptant’s said lands and premises is entirely inadequate, 
both as to said lands considered as a whole and as to the 
same considered separately. 

5. The verdict allowed no damages for this exceptant’s 
rights of wav. 

6. The verdict is contrary to the law. 

7. The verdict is contrary to the instructions of the court. 

8. The verdict of the jury should be set aside because 
of errors of law committed by the trial justice in the course 
of the hearing before him, including actions taken by him 
upon questions of law raised during the course of the hear¬ 
ing, refusing to grant instructions to the jury requested 
by the property owners, refusing to modify instructions to 
the jury requested by the petitioners, and granting instruc¬ 
tions to the jury requested by the petitioners. Each and 
every such error of law is comprehended by this exception 

as if separately and severally set out herein, and 

45 this exception is to be taken and considered as if 
it contained such separate and several specifications 

of the errors of law comprehended hereby. 

WILLIAM C. SULLIVAN, 

Attorney for Respondent, Robert A. Ralph . 

46 Objections and Exceptions of the Catholic University 

of America. 

Filed Februarv 29 1936 

* * * 

Now comes The Catholic University of America, a body 
corporate, and showing to the court that it is the owner 
of the tract of land and also of the private right of way 
described in its separate answer heretofore filed in the 
above entitled cause, files these, its objections and excep¬ 
tions to the verdict of the jury in the above entitled cause 
filed, namelv: 

1. Said verdict is unjust and unreasonable. 

2. The said verdict is unsupported by the evidence. 

3. The said verdict is contrary to the evidence. 
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4. The verdict allowed no damages to this exceptant or 
for its rights of way. 

5. The verdict is contrary to the law. i 

6. The verdict is contrarv to the instructions of the court. 

% 

7. The verdict of the jury should be set aside because of 
errors of law committed by the trial justice in the course 
of the hearing before him, including actions taken by him 
upon questions of law raised during the course of the hear¬ 
ing, refusing to grant instructions to the jury requested by 
the property owners, refusing to modify instructions to the 
jury requested by the petitioners, and granting instructions 
to the jury requested by the petitioners. Each and every 

such error of law is comprehended by this exception 

47 as if separately and severally set out herein, and 
this exception is to be taken and considered as if it 

contained such separate and several specifications of the 
errors of law comprehended hereby. 

WILLIAM C. SULLIVAN, j 

Attorney for Respondent f The Catholic University of 

America. 

48 Objections and Exceptions of Order of Minor 

Conventuals i 

Filed February 29 1936 

Now comes the Order of Minor Conventuals, a body cor¬ 
porate, and showing to the court that it is the owner of a 
tract of land and also of a private right of way described 
in its separate answer heretofore filed in the above entitled 
cause, files these, its objections and exceptions to the ver¬ 
dict of the jury in the above entitled cause filed, namely: 

1. Said verdict is unjust and unreasonable. 

2. The said verdict is unsupported by the evidence. ! 

3. The said verdict is contrary to the evidence. 

4. The verdict allowed no damages to this exceptant or 

for its rights of way. j 

5. The verdict is contrary to the law. 

6. The verdict is contrary to the instructions of the court. 

7. The verdict of the jury should be set aside because of 
errors of law committed by the trial justice in the course 
of the hearing before him, including actions taken by him 
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upon questions of law raised during the course of the hear¬ 
ing, refusing to grant instructions to the jury requested by 
the property owners, refusing to modify instructions to the 
jury requested by the petitioners, and granting instructions 
to the jury requested by the petitioners. Each and every 
such error of law is comprehended by this exceptant as if 
separately and severally set out herein, and this ex- 

49 ception is to be taken and considered as if it con¬ 
tained such separate and several specifications of 

the errors of law comprehended hereby. 

WILLIAM C. SULLIVAN, 

Attorney for Respondent, Order of 
Minor Conventuals. 

50 Memorandum 

Filed March 30 1936. 

3/30/36 

In re Michigan Ave. 

Objections and exceptions to the appraisement of the jury 
overruled. 

LUHRING J. 

Clerk will notifv Mr Will Sullivan and Mr Fowler 


51 Order Overruling Exceptions and Objections and 

Ratifying Verdict. 

As tendered by The Catholic University of America, Order 
of Minor Conventuals, A. P. Woodson Co. and J. Charles 
Morgan. 

Filed April 1 1936 

**** **** 

This cause coming on for hearing upon the exceptions 
and objections to the verdict of the jury returned and filed 
herein, and the same having been argued by counsel and 
considered by the Court, it is, this 1st day of April, A. D. 
1936, Ordered: 

That the said objections and exceptions be and the same 
are each and all overruled, and that the said verdict and 
awards be and the same are hereby in all respects finally 
ratified and confirmed. 
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And it is further Adjudged, Ordered and Decreed that 
upon the payment of the aforesaid awards to the parties 
thereto entitled or into the Court in accordance with the 
provisions of Section 491n of the Code of Law for the Dis¬ 
trict of Columbia, the several parcels of land described and 
mentioned in said verdict for which the said awards were 
made shall become and be the property of the District of 
Columbia, for the purpose for which this proceeding has 
been instituted. 

It is further Adjudged, Ordered and Decreed that noth¬ 
ing in this cause contained is an adjudication of such rights, 
if anv, as The Catholic Universitv of America, Order of 
Minor Conventuals, A. P. Woodson Co. and J. Charles Mor¬ 
gan, or any of them, may have in the premises, and that this 
order and all things in this cause contained shall be* and are, 
without prejudice to the rights, if any, of the said 

52 The Catholic University of America, Order of Minor 
Conventuals, A. P. Woodson Co. and J. Charles Mor¬ 
gan, and each of them, to take such action, if any, from time 
to time, in other than this cause, with respect to the rights 
and the abridgment thereof and interference therewith 
claimed bv them as they mav be advised. 

Bv the Court. 

•/ i 

Justice. 

Denied and exception noted 

0 R LUHRING j 

Justice 

April 1-1936. 

53 Order Overruling Exceptions and Objections 

and Ratifying Verdict ! 

Filed April 1 1936 j 

##***##;* 

This cause coming on for hearing upon the exceptions 
and objections to the verdict of the jury returned and filed 
herein, and the same having been argued by counsel and 
considered by the Court, it is, this 1st day of April, 1936, 
ORDERED: 

That the said objections and exceptions be and the same 
are each and all overruled, and that the said verdict and 
awards be and the same are hereby in all respects finally 
ratified and confirmed. 




36 ROBERT A. RALPH ET AL. VS. MELVIN C. HAZEN ET AL. 


And it is further ADJUDGED, ORDERED and DE¬ 
CREED that upon the payment of the aforesaid awards to 
the parties thereto entitled or into the Court in accordance 
with the provisions of Section 491 n of the Code of Law for 
the District of Columbia, the several parcels of land de¬ 
scribed and mentioned in said verdict for which the said 
awards were made shall become and be the property of the 
District of Columbia, for the purpose for which this pro¬ 
ceeding has been instituted. 


BY THE COURT 


O R LUIIRIXG 

Justice. 


Robert A. Ralph. Rose V. Constantino, J. Charles Mor¬ 
gan, Margaret L Fessler, Ursula Margaret Dossier, The 
Catholic University of America, Order of Minor Conven¬ 
tuals and A. P. Woodson Co. in open Court note an appeal 
from the foregoing judgment to the United States Court of 
Appeals for the District of Columbia, and the same is 
54 hereby allowed, and the penalty of their cost bond 
or bonds, undertaking or undertakings is hereby fixed 
at the sum of One Hundred ($100.00) Dollars. 

0 R LUIIRIXG 

Justice 


Memoranda 


APRIL 22, 1936. 

Appeal bonds of Robert A. Ralph, Catholic University 
of America, and Rose V. Constantino approved and filed. 

APRIL 24, 1936. 

Bond ($100) on appeal of Order of Minor Conventuals 
approved and filed. 

APRIL 24, 1936. 

Time to file Bill of Exceptions on behalf of Robert A. 
Ralph, Rose V. Constantino, The Catholic University of 
America and Order of Minor Conventuals, extended to and 
including August 27, 1936. 
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55 Order Dismissing Appeal of Rose V. Constantino. 

Filed July 30 1936 1 

* * * * * * .* *- 

On motion of Rose V. Caonstantino. it is, by the Court, 
this 30" day of July, A. D., 1936, adjudged, ordered and 
decreed that her appeal heretofore entered in the above 
entitled cause be, and the same hereby is, dismissed. 

0 R LUHRING 

Justice 

Xo objection: 

WALTER L. FOWLER 

Attorney for Petitioners. 


56 Order Extending Time to File Record 

Filed August 12 1936 

United States Court of Appeals for the District 

of Columbia, 

Original Xo. 2665. April Term, 1936. 

District Court Xo. 2352 

Robert A. Ralph, The Catholic University of America 
and Order of Minor Conventuals, a body corporate, 
Petitioners , 

vs. 

Melvin C. Hazen, George E. Allen and Daniel I. Sultan, 
Commissioners of the District of Columbia.: 

On consideration of the petition for extension of time to 

file the record in the above-entitled cause. It is ordered bv 

' •> 

the Court that the time be and it is hereby extended to and 
including fifteen days from today. 

Per MR. CHIEF JUSTICE MARTIN, 

August 10, 1936. 

A true copy, 

Test: MOXCURE BURKE, 

Clerk of the United States Court 
(Seal) of Appeals for the District of Columbia 
By: C. PRESTOX GAIXOR 
Assistant Clerk. 
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57 Assignment of Errors. 

Filed August 19 1936. 

The appellants Robert A. Ralph, The Catholic University 
of America and Order of Minor Conventuals respectfully 
assign as errors of the Court the following: 

1. Overruling the objection to the plat accompanying the 
order of November 1, 1935, which objection was made upon 
the ground that there was no authority of law to condemn 
land to lay out a low-level roadway as shown on the plat 
outside the lines of the viaduct. 

2. Overruling the objection that there was no legal author- 
itv for the closing of Bunker Hill Road or Michigan Ave- 
nue being treated as a separate matter not involved in this 
proceeding. 

3. Overruling the objection to the plat produced from Mis¬ 
cellaneous Plat Book, folio 253, which objection was upon 
the ground that the resolution authorizing the plat had not 
been produced. 

4. Overruling the objection to the plat produced from 
Liber County 7, part of the Talbert tract, which objection 
was on the ground that it was not an official survey but one 
made without any showing as to whom it was made for. 

5. Overruling the motion to strike out the statement of 
the witness Pinkus that the last mentioned plat shows the 

property lines running up to the North line of 

58 Bunker Road. 

6. Overruling the motion to strike out the statement 
of the witness Pinkus that the plat produced from Book 
County Liber No. 6, folio 103, shows a widening of 15 feet 
to the at that time existing Bunker Hill Road, objection be¬ 
ing upon the ground that the plat means no more than that 
the 15 foot on that side which was in private ownership was 
by the plate dedicated to public use. 

7. Refusing to make any finding as to the title to the bed 
of Bunker Hill Road. 

8. Overruling the motion to strike out the statement of the 
witness Whitehurst that the barricades shown on the plat 
put in evidence are merely “proposed” barricades “if and 
when Bunker Hill Road may be closed.’’ 

9. Excluding the letter of April 12, 1927, from Commis¬ 
sioner Proctor L. Dougherty to Honorable Charles L. Un¬ 
derhill. 
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10. Excluding the offers of The Catholic University of 
America and Order of Minor Conventuals, separately and 
severally tendered, to make proof of damages which will 
be sustained by them as the result of this proceeding. 

11. Overruling the motion to strike out the statement of 
the witness Sullivan as to his idea of the tree box space, 
curbing, sidewalk and parking which would be included in 
10th Street, which idea was stated by him to be an expres¬ 
sion of his opinion and not his knowledge. 

12. Sustaining the objections to the testimony of the wit¬ 
ness Ralph as to the use made by him of Parcel 133/51. 

13. Permitting the witness Ralph to be asked on cross ex¬ 
amination if before he acquired Parcel 133/51 the value of 
his gasoline filling station depended to a great extent upon 
that parcel. 

14. Refusing to re-open the case and take judicial notice 

of District Court cause Xo. 2366 and to permit to be 
59 put in evidence the petition and plat in that case 
showing that the District has taken the position offi¬ 
cially that the width of Blair Road is inadequate and it 
must be widened and that the District was then engaged in 
a proceeding to widen the same. 

15. Granting Instruction No. 5 requested by the peti¬ 
tioners as the same appears in the Court’s charge to the 


jury. 

16. Refusing to grant either as substitutes for the said 
Instruction Xo. 5 or in addition thereto Instructions num¬ 
bered 1, 2 and 3 requested by these property owners. 

17. Granting Instruction Xo. 9 requested by the peti¬ 
tioners as the same appears in the Court’s charge to the 
jury without coupling with the same the instruction in that 
connection requested by Robert A. Ralph, and in refusing 
to grant the instruction so requested by the said Robert A. 
Ralph. 

18. Granting the Instruction Xo. 16 requested by the peti¬ 
tioners as the same appears in the Court’s charge to the 
jury. 

19. Granting the Instruction Xo. 15 requested by the peti¬ 

tioners as the same appears in the Court’s chargej to the 
jury. . j 

20. Refusing to grant each of the Instructions numbered 
16, 17 and 18 requested by these property owners on the 
same subject covered by the last mentioned Instruction 
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No. 15, as the same appears in the Court’s charge to the 
jury. 

21. Granting the Instruction No. 23 requested by the peti¬ 
tioners as the same appears in the Court’s charge to the 
jury. 

22. Refusing to grant in lieu of the last mentioned Instruc¬ 
tion No. 23 the two instructions numbered 26 and 2 6 l /> and 
each of the said instructions requested by these property 
owners. 

23. Refusing to grant Instruction No. 12 requested by 
these property owners. 

24. Refusing to grant Instruction No. 13 requested by 
these property owners. 

25. Refusing to grant Instruction No. 20 requested 
60 by these property owners. 

26. Refusing to grant instructions similar to the 
last mentioned Instruction No. 20 dividing the same into 
three separate instructions, one limited to the 17-foot road¬ 
way, one limited to the 20-foot strip and one limited to the 
18-i'oot strip. 

27. Refusing to grant Instruction No. 22 requested by 
these property owners. 

28. Refusing to grant Instruction No. 23 requested by 
these property owners. 

29. Refusing to grant Instruction No. 21 requested by 
these property owners. 

30. Refusing to grant Instruction No. 21 1 / 2 requested by 
these property owners. 

31. Overruling, and upon each of the grounds thereof, 
each of the objections and exceptions filed by each of these 
property owners. 

32. Refusing to substitute for the order of confirmation 
the form of order tendered by these property owners. 

WILLIAM C. SULLIVAN 

Attorney for Robert A. Ralph, 
The Catholic University of 
America and Order of Minor 
Conventuals. 


61 
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Order Making Bill of Exceptions Part \ 
of the Record . 

WEDNESDAY, August 19, 1936. 

The court resumes its session pursuant to adjournment, 

Mr Justice PROCTOR, presiding*. I 

* * *■ * * * * 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, The Catholic University of 
America, Order of Minor Conventuals and Robert A. Ralph, 
by their attorney present to the Court their Bill of Excep¬ 
tions taken at the trial of this cause and nrav that the same 
be signed and made of record, nunc pro tunc, which is 
lierebv accordingly done. 


62 Designation of Record on Appeal Respecting Robert 
A. Ralph, Rose V. Constantino, The Catholic Uni¬ 
versity of America, Order of Minor Conventuals , 
and Their Several Lands and Premises Involved in 
Tliese Proceedings. 

Filed Mav 14 1936 

# * * * * * * * * 

Come now Robert A. Ralph, Rose V. Constantino, The 
Catholic University of America, and the Order of Minor 
Conventuals, and on behalf of themselves and then* several 
lands and premises involved in these proceedings, designate 
the parts of the record which they desire to have included 
in the transcript, said parts being considered sufficient for 
the determination of the questions raised on their: appeals, 
namely: 

1. Original petition and exhibit. 

2. Memorandum of impaneling the jury. 

3. Amendment to petition and exhibit. 

4. Answers of The Catholic University of America, Rose 
V. Constantino, Robert A. Ralph and Order of Minor Con¬ 
ventuals. 

5. Instructions to jury. 

6. Memorandum of submission of cause to jury.: 

7. Verdict of the jury in respect to the several lands and 
premises of these appellants involved in these proceedings, 
namely, parcels No. 133/47, 133/51, 133/57, 133/79, and 
133/43. 


42 ROBERT A. RALPH ET AL. VS. MELVIN C. HAZEN ET AL. 


8. Objections and exceptions filed by Rose V. Constantino, 
Order of Minor Conventuals, The Catholic University of 
America and Robert A. Ralph. 

9. Memorandum overruling the last mentioned objections 
and exceptions. 

10. Proposed order overruling objections and exceptions. 

11. Order overruling objections and exceptions and enter¬ 

ing judgment, and notation of appeal on the foot 

63 thereof. 

12. Memorandum of the giving and approval of 
appeal bond. 

13. Memorandum of extentions of time for filing bill of 
exceptions. 

14. Memorandum of filing and approval of bill of excep¬ 
tions and making the same part of the record. 

15. Assignment of errors. 

16. This designation. 

WILLIAM C. SULLIVAN 

Attorney for Robert A. Ralph, 
Rose V. Constantino, The 
Catholic University of 
America, and Order of Minor 
Conventuals. 

Service of the foregoing designation acknowledged this 
13th dav of Mav A. D. 1936. 

•> •> 7 

WALTER L. FOWLER 

Attorney for Petitioners . 

64 Additional Designation of Record on Appeal Re¬ 
specting Robert A. Ralph, Rose V. C onstantino, The 
Catholic University, et al. 

Filed May 15 1936 

********** 

The Clerk will include in addition to respondents’ desig¬ 
nation, the following as part of the record on appeal to the 
Court of Appeals: 

1. Verdict of Jure in its entiretv. 

» * 

2. Memorandum of Order of Citation and Publication filed 
July 8,1935. 

3. Memorandum of Certificate of Marshal entitled “List 
of Parties to be served by Marshal ’ 
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4. Memorandum of Proofs of Publication. 

5. Order appointing jur\ r and directing Jurors to view 
land, filed October 8,1935. 

6. “Certificate of Inspection’signed by members of the 
jury. 

7. This designation. 

VERNON E. WEST 
WALTER L. FOWLER 

Attorneys for Petitioners. 

Service acknowledged this loth dav of Mav, 1936. 

WILLIAM C. SULLIVAN 
Attorney for Respondents. 


65 Amendment to Designation of Record 

Filed August 19 1936 

* * * * * * * * # * 

The appellants and the appellees join in requesting the 
clerk to amend the designations of record heretofore filed 
as follows: 

1. Omit the answer of Rose V. Constantino. 

2. Omit the objections and exceptions of Rose V. Con¬ 
stantino. I 

3. Include the order, dismissing the appeal of Rose V. 
Constantino. 

4. Include this amendment to designation. 

WILLIAM C. SULLIVAN 

Attorney for appellants 
WALTER L. FOWLER 

WCS 

Attorney for appellees 

66 District Court of the LTnited States for the 

District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, CHARLES E. STEWART, Clerk of the above-entitled 
Court, hereby certify the foregoing pages numbered from 
1 to 65, both inclusive, to be a true and correct transcript 


44 ROBERT A. RALPH ET AL. VS. MELVIN C. HAZEX ET AL. 


of the record, according to directions of counsel herein filed, 
copies of which are made part of this transcript in re: Con¬ 
demnation of land for the Michigan Avenue viaduct, &c, 
District Court Xo. 2352, as the same remains upon the files 
and of record in said Court. 

IX TESTIMOXV WHEREOF, I hereunlo subscribe my 
name and affix the seal of said Court, this 24th day o! 
August, 1936. 

CHARLES E. STEWART, 

Clerk, 

By CHAS B COFLIX 

(Seal) Assistant Clerk. 

67 In the District Court of the United States for 

the District of Columbia. 


District Court Xo. 2352 


IX RE: 


Condemnation of land for the Michigan Avenue \ iaduct 
and approaches, including the Widening of 10th Street at 
Michigan Avenue, Xortlieast, and the proposed reservation 
at the intersection of Michigan Avenue and 10th Street, 
Xortlieast, in the District of Columbia. 


Bill of Exceptions Tendered by the Catholic L niversify of 
America , Order of Minor Conventuals , and Robert A. 
Ralph , on Their Behalf and on Behalf of Their Several 
Lands and Premises Involved in These Proceedings. 

Be it remembered that the above entitled cause came on 
for hearing before Mr. Justice Oscar R. Luhring and a jury, 
on the 28th day of October, A. D. 1935, Walter L. Fowler, 
Esquire, appearing for the petitioners, and William C. 
Sullivan, Esquire, appearing for some of the property 
owners, including those tendering this bill of exceptions, 
hereinafter mentioned as these property owners, whereupon 
the following proceedings were had insofar as the interest 
of these property owners are concerned. 

Petitioners produced in evidence order of the Commis¬ 
sioners of the District of Columbia of June 25, 1935, author¬ 
izing and directing these condemnation proceedings, and 
also map or plat approved in and annexed to said order, 
identical with map or plat annexed to the original petition 
filed in this cause, said order reading as follows: 
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“ORDERED: 

That pursuant to the authority conferred upon the Com¬ 
missioners of the District of Columbia by the Act of Con¬ 
gress approved February 12,1931 (Public Act Xo.; 618, 71st 
Congress), to construct a viaduct and approaches! to elimi¬ 
nate the present Michigan Avenue grade crossing in the 
District of Columbia, the Corporation Counsel is hereby 
directed to institute condemnation proceedings in accor¬ 
dance with the provisions of Chapter XV of the; Code of 
Law for the District of Columbia, as amended; for the 
acquisition of land necessary for this project, including the 
widening of 10th Street at Michigan Avenue, X. E., 
6S and the proposed reservation at the intersection of 
Michigan Avenue and 10th Street, X. E., as shown in 
green on plat designated ‘Condemnation of Land for the 
Michigan Avenue Viaduct’ (Street Extension Xo. 1401, 
dated June 12, 1935).” and further adduced evidence as to 
the correctness of the dimensions and areas of lots and 
parcels, and portions thereof, to be condemned, and of the 
locations of structures and improvements upon jsame, as 
shown and stated on said map or plat. 

Petitioners also produced in evidence further order of 
said Commissioners of Xovember 1, 1935 approving “the 
grades as shown on profile and treatment plat dated October 
21, 1935,” and also approving “the treatment Iplan for 
Michigan Avenue between 7th Street, Xortheast, and 10th 
Street, Xortheast, as shown on said plat,” and further pro¬ 
duced in evidence the said plat, identical with plat filed 
herein October 28, 1935 with, and constituting part of, 
amendment then made to the original petition, said order 
reading as follows: 

“ORDERED: j 

That, pursuant to the authority conferred upon the Com¬ 
missioners of the District of Columbia, by the Act of Con¬ 
gress approved February 12, 1931 (Public Act Xo. 618, 
71st Congress) condemnation proceedings have been in¬ 
stituted in accordance with the provisions of Chapter XV 
of the Code of Laws for the District of Columbia, as 
amended, for the acquisition of land necessary for the 
Michigan Avenue Viaduct, and the Commissioners hereby 
approve the grades as shown on profile and treatment plat 
dated October 21, 1935, and hereby approve the treatment 
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plan for Michigan Avenue between 7th Street, Northeast, 
and 10th Street, Northeast, as shown on said plat.” 

Counsel for petitioners announced that this last-named 
plat shows “the plan that will be put in effect when this 
land is acquired”. Objections were made, on behalf ol 
these property owners that there was no authority of law 
to condemn land to lav out anv low-level roadway as shown 
on said plat outside the lines of the viaduct, but such 
69 objections were overruled by the Court, and excep¬ 
tions duly noted and entered upon the Minutes of the 
Court. Petitioners thereupon adduced testimony explana¬ 
tory of, and supplementing, said profile and treatment plat, 
as follows: 

(1) The figures in red within a red circle denote the 
difference in elevation between the roadway of the proposed 
overpass and the existing surface of the land. 

(2) The figures shown in yellow denote the difference in 
elevation between the grade of the proposed low-level road¬ 
ways and the existing surface of the land, “F” denoting 
fill, and “ C ” cut. 

(3) The proposed 17 foot low-level roadway to the west 
of the railroad will not cross the railroad, but “a turn 
around” 35 feet in diameter will be provided on the west 
side of the railroad, and said roadway will pass under the 
first vent of the open viaduct structure and lead into the 
railroad Station, north of the proposed viaduct. 

(4) The proposed 18 foot low-level roadway on the east 
side of the railroad will continue along the entire northern 
side of the viaduct to a point approximately 40 feet east 
of the railroad. 

(5) The 14 foot open space or strip along the south side 
of the viaduct is necessary to be left for purpose of con¬ 
struction and also for access for repairs, inspection and 
drainage purposes; and 14 feet of the width of the 18 foot 
low-level roadway is likewise necessary for such purposes. 
The said 14 foot open space or strip could be used for low- 
level road purposes but the present plan does not involve 
the building of a low-level road on the south side. 

(6) An open space will be left under the viaduct at the 
point shown on the plat for underpass of existing 20 foot 
roadway located on the east side of the railroad, and run- 
ning parallel with said railroad, and the communication of 
said roadway with Bunker Hill Road will be maintained 
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by making- the portion thereof within the condemna- 

70 tion lines available and usable for highway purposes 
out to Bunker Hill Road. 

(7) There will be a reinforced concrete parapet wall two 
feet thick on each side of the viaduct and projecting four 
feet above the boor of the viaduct, but the design of the 
balustrade has not been completed, nor has the size and 
design of the pillars to be used in the open-work portion of 
the viaduct been determined. 

(8) The figure 8 on the lower or south side, adjoining the 
14 foot open space represents the width in feet of the two 
foot parapet wall plus the width of a six foot sidewalk; the 
figure 10 on the upper side, adjoining the proposed 18 foot 
low-level roadwav, includes a two foot wide low-ievel curb 
adjoining such roadway, plus the two foot width of the para¬ 
pet wall, plus a six foot wide sidewalk adjoining the north 
parapet wall; and the figure 40 represents the width of 
the proposed roadway across the viaduct. 

(9) With respect to the barricades indicated at two points 
on the plat annexed to the amendment to the petition, the 
Director of Highways of the District of Columbia testified: 

“Q. (Mr. Fowler). Of course, Bunker Hill Road will be 
cut off to conform with the provisions of the Act of Con¬ 
gress? A. That is correct. It will be barricaded at the 
two points indicated. 

Q. At the points indicated on this plat? A. Yes,isir. 

Mr. Fowler: Your honor will recall, by reading the Act 
of Congress, that the Act provides for the closing of Bunker 
Hill Road.” j 

Subsequently, counsel for petitioners announced 

71 that, notwithstanding the barricades shown on said 
plat, his position is that this proceeding does not 

itself involve any closing of the crossing of Bunker Hill 
Road over the railroad tracks at grade, but any such clos¬ 
ing is an aftermatter, and that, if counsel for the property 
owners so desired, counsel for petitioners has no objection 
to such barricades being drawn off said plat. Counsel for 
these property owners objected that there was no legal 
authority for such closing being treated as a separate mat¬ 
ter not involved in this proceeding, but such objection was 
overruled by the trial justice, who announced that such 
closing must be treated as not involved in this proceeding, 
to which ruling exceptions were.duly noted and entered the 
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Minutes of the Court on behalf of these property owners. 
Thereupon, upon further questioning, said Director of 
Highways testified that the aforesaid barricades shown on 
said plat are merely “proposed” barricades “if and when 
Bunker Hill Road may be closed”, and these property 
owners thereupon moved the Court to strike out the said 
statement of the wr.ness on the ground that the plan put in 
evidence bv the District itself shows a barricade to end in 
Bunker Hill Road, and the order put in evidence approves 
the treatment plan for Michigan Avenue between 7th and 
10th Streets, Northeast, as shown on said plat, and that such 
plan cannot be modified by a statement of the witness, which 
motion the Court then and there overruled and to which 
ruling of the Court these property owners then and there 
noted an exception which was by the Court allowed and 
duly entered upon its minutes. 

The said director of highways further testified that the 
height of the bottom of the viaduct above the railroad track 
is twenty-two feet to which is to be added 9.77 feet for the 
height of the structure and track bed, or a total of 31.77 


feet. 

And thereupon the following occurred: 

“The Witness: The Act I think provides that the low- 
level crossing is completely closed. 

72 “The Court. It provides that after this viaduct 
is constructed they will close Michigan Avenue where 
it crosses the railroad tracks, I do not think vou can try that 
question here. It is an entirely different matter. They 
could absolutely leave it open and have the viaduct there 
and still make that overhead crossing.” 

On cross examination witness stated that he has built 
other viaducts of this sort. And that if he were providing 
space for constructions areas, inspection and drainage, the 
minimum space he could get along with would be around 
14 feet. That he built the New Hampshire Avenue Viaduct 
and just completed the Eastern Avenue Viaduct at Bladens- 
burg Road and Rhode Island Avenue. That the New Hamp¬ 
shire Avenue Viaduct is in excess of 90 feet, with a 50-foot 
roadwav on the viaduct structure. That Eastern Avenue 
has a 40-foot structure roadway on a 90-foot roadway. 

The grade sheet marked “ D. C. Exhibit No. 4. was offered 
and received in evidence, and though not physically incor¬ 
porated herein is hereby made a part of this bill of excep- 
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tions with leave to any party to produce the same on hear¬ 
ing* in the Court of Appeals. 

With respect to the 20 foot road shown on plat filed with 
the original petitions counsel for petitioners announced 
“We will admit that it is in private ownership”, follow¬ 
ing which it was stipulated by counsel that, although in 
private ownership, it is a roadway over which property 
owners in the rear and adjacent thereto, have an 
73 easement right. At this point, counsel for petitioner 
announced that said roadway is correctlv described 
on the plat annexed to the original petition as being 20 
feet wide, and that under the treatment plan provision will 
be made for said roadway to that width passing under the 
viaduct. 

Thereupon, evidence was adduced by property owners 
that Bunker Hill Road, including Michigan Avenue as part 
of it, and extending from Harewood Road at its western 
terminus to Queens Chapel Road at its eastern ehd, had 
been in existence as a 33-foot old countv road since before 
the establishment of the District of Columbia, and counsel 
for petitioners in open Court conceded such to be facts. 

James F. Duhanel, a well known local historian, produced 
by property owners, testified to his familiarity with said 
road since the Civil War, and gave his opinion as an his¬ 
torian from the facts and conditions known to him, that 
said road was laid out by the people in the vicinity for con¬ 
venience. 

Alfred B. Baker, a well known title examiner and member 
of the Bar in both the District of Columbia and Maryland, 
being produced by property owners, testified that he had 
investigated the origin, history and statue of Bunker Hill 
Road, starting with patent registered in 1686 of a track 
called “Turkey Thicket” patented to Charles Beall by Lord 
Baltimore; that all of the lands involved in this proceeding 
including the north half are within the lines of said track 
called “Turkey Thicket”; that the south half of said road 
is included in another tract called “Enclosure”; and that 
he found neither dedication nor conveyance to the public 
authorities of the fee title to the land occupied by said road, 
although he has no doubt about said road being a public 
highway. Counsel for petitioner objected to such testi¬ 
mony, on the ground that available record were not pro¬ 
duced which objection was overruled by the trial Justice. 
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On cross-examination, witness stated he did not know of 

anv streets in the District of Columbia that are owned in 

•/ 

fee bv the United States or the District of Columbia, and 
upon being further asked what, if any, difference 
74 there is between Bunker Hill Hoad and any other 
street in the District of Columbia, replied: “Only 
that this is an ancient road, and an ancient road coming 
to the District of Columbia, under the law of Maryland, 
leaves the fee simple title always in the abutting property 
owners.” Witness added that it is his expert opinion that 
“even to this day, the title to Bunker Hill Road is in the 
adjoining property owners subject to the easement of the 
public.” 

Thereupon it was agreed, in the economy of time and 
orderly presentation that objections once made in so far 
as applicable to other testimony may be considered as be¬ 
ing renewed and the same record made without occasion 
for an actual renewal each time the same point comes up. 

Thereupon W. S. Penkus, a witness produced by peti¬ 
tioner testified that he is employed in the office of the Sur¬ 
veyor of the District of Columbia, and produced from the 
original records on file in said Office, a plat from Miscel¬ 
laneous Plat Book, folio, 253, showing a survey of Bunker 
Hill Hoad, from Middleton’s Gate to the District Line, ac¬ 
cording to the resolution of the Levy Court on September 
5, 1864, the survey being made by Carpenter who was 
County Surveyor of the County of Washington, which plat 
was offered in evidence, to which offer these property own¬ 
ers objected on the ground that the resolution authorizing 
the plat had not been produced, which objection was by the 
Court overruled and to which ruling of the Court these 
property owners then and there noted an exception, which 
was by the Court allowed and duly entered upon its min¬ 
utes, and said plat of survey was thereupon received in 
evidence and marked “D. C. Exhibit No. 17”, and though 
not physically incorporated herein is made a part of this 
Bill of Exceptions with leave to any party to produce the 
same before the Court of Appeals on hearing. That portion 
of the road involved in this proceeding was pointed out by 
the witness as being the parts represented by the names 
Middleton, Talbert, Berry and Brooks and the strip be¬ 
tween said properties. 
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And the witness further testified that the said 

75 plat shows the name of the road, but does not show 
its width or purport to show the ownership of it, 

but that it shows the property lines coming to the road, and 
thereupon counsel for these property owners moved the 
Court to strike out the witness’ interpretation of the plat 
as to showing property lines, with respect to which motion 
the Court remarked: j 

“It shows that those property lines abut on the road. 
The rule was then, and I understand it is now, that the 
fee of these roads is not owned by the District of Colum¬ 
bia.” 

The witness next produced a plat from Liber County 7, 
part of the Talbert tract, a survey by George W. Jackson, 
made in September, 1889, which he said showed the north 
line of Bunker Hill Road, and thereupon the said plat was 
offered in evidence, to which offer these property owners 
objected on the ground that it is not an official survey but 
merely a survey made by George W. Jackson without any 
showing as to whom it was made for, which objection was 
by the Court overruled, and to which ruling of the Court 
these property owners then and there noted an exception, 
which was by the Court allowed and duly entered upon its 
minutes, which plat, although not physically incorporated 
herein is made a part hereof with leave to any party to 
produce the same on hearing in the Court of Appeals, and 
the witness stated that the plat shows the property lines 
running up to the north line of Bunker Hill Road, which 
statement of the witness these property owners moved the 
Court to strike out, which motion the Court overruled, and 
to which ruling of the Court these property owners then 
and there noted an exception, which was by the Court al¬ 
lowed and duly entered upon its minutes, and the witness 
stated the titile of the plat to be “Plat of a part of the late 
George Talbert’s land situated in the county of Washing¬ 
ton, District of Columbia, on the north side of Bunker Hill 
Road opposite Brookland, laid down by scale of 50 feet to 
1 inch, by George W. Jackson, C. E., September, 1889”, 
and he stated that the said plat shows a Levy Court stone 
at the first angle immediately west of the northeast 

76 corner. j 

The witness thereupon produced a plat in Book 
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County Liber Xo. 6, folio 103, which he said was a sub¬ 
division of a tract into lots and squares known as Brook- 
land, Ivins: east and south of the south line of Bunker Hill 
Road, showing' a widening of 15 feet to the at that time 
existing Bunker Hill Road,” and thereupon these prop¬ 
erty owners moved the Court to strike out, “showing a 
widening of 15 feet to the at that time existing Bunker 
Hill Road”, because the plat means no more than that the 
15 feet on that side which was in private ownership was by 
the plat dedicated to public use, which motion was by the 
Court overruled, and to which ruling of the Court these 
property owners then and there noted an exception, which 
was by the Court allowed and duly entered upon its min¬ 
utes, and the witness stated that the words “Bunker Hill 
Road”, are not on this map, and that the only language 
on the plat from which he drew the contention of the dedi¬ 
cation of a 15-foot strip is the following: “We hereby sub¬ 
divide a tract of land known as part of Enclosure hereafter 
to be known as Brookland in the District of Columbia as 
shown on the foregoing plat”, and thereupon the said plat 
was offered and received in evidence, which plat although 
no physically incorporated herein is made a part hereof, 
with leave to any party to produce the same on hearing in 
the Court of Appeals. 

And thereupon the witness produced a further plat which 
he described as a dedication of an additional 15-foot widen¬ 
ing on both sides of Bunker Hill Road between Lincoln 
Road and the railroad right-of-way, in which the Catholic 
University of America joined, the dedication being made 
in the following language: “We, the undersigned owners 
of the land of which ‘Bunker Hill Road’ widened as hereon 
shown (tinted), is comprised, hereby dedicate the same as 
part of the said ‘Bunker Hill Road’ subject to the same 
jurisdiction and control of the authorities of the District of 
Columbia in all respects as the said ‘Bunker Hill Road’ as 
it now exists, “and the said plat was offered and received 
in evidence, which plat although not physically incorpo¬ 
rated herein is made a part hereof with leave to any 
77 party to produce the same on hearing in the Court of 
Appeals, the said plat being dated September 20, 


1893. 
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And thereupon the witness produced a further plat which 
he described as showing an additional widening on the 
north side between Hare wood Road and Brookland Ave¬ 
nue of a 6V> foot strip through the Catholic University 
property, in the following language: “We, the undersigned 
owners of all the land shown in red, hereby dedicate the 
same to the District for the widening of Michigan Ave¬ 
nue”, but the plat as recorded only included the widening 
on the north and not the south side of Michigan Avenue 
though property on the south side was shown in red, the 
said plat being dated December 30, 1930, which plat al¬ 
though not physically incorporated herein is made a part 
hereof with leave to any party to produce the same on 
hearing in the Court of Appeals. 

The said plat dated December 30, 1930, is signed not in 
the name of The Catholic University of America, but with 
the names of 26 individuals followed by the superscription 
beneath the same “Members of the Board of Directors of 
The Catholic Universitv of America.” 

The four plats last mentioned were marked respectively 
“D. C. Exhibit” 18, 19, 20 and 21 and all were produced 
from the records of the Office of the Surveyor of the Dis¬ 
trict of Columbia. 

The witness Pinkus also presented a report of the Super¬ 
intendent of County Roads, marked “D. C. Exhibit No. 23,” 
produced from the records of the Office of the Surveyor of 
the District of Columbia which was offered and received in 
evidence. Witness identified Street Extension Book Sec¬ 
tion 2, pages 33 and 34, showing the Plan of the Permanent 
System of Highways and he identified the amendment 
thereto, which were both offered and received in evidence 
and marked “D. C. Exhibit No. 23-A”; which exhibits men¬ 
tioned in this paragraph though not physically incorporated 
herein are hereby made a part of this Bill of Exceptions 
with leave to either party to produce the same before the 
Court of Appeals on hearing. 

At the conclusion of such evidence relating to the 
78 history and status of Bunker Hill Road, the trial 
Justice ruled that all evidence on damages in this 
proceeding must exclude consideration of any contemplated 
or intended closing of Bunker Hill Road at or near its in¬ 
tersection with the railroad at grade the grounds stated for 
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such ruling being (1) that such closing will be an after¬ 
matter not involved in this proceeding, and (2) that it is 
not material to this proceeding whether the public ease¬ 
ment in Bunker Hill Road is or is not coupled with fee 
title to the bed of the road or whether much title is in the 
abutting owners, the trial Justice adding: 

44 1 do not know that I will sign any finding, because the 
matters occur as we go along in connection with the ques¬ 
tioning of the witnesses. The road we are speaking about 
is a public highway; there is no doubt about that. I see 
no necessity of making a finding and determining right 
now whether that road is owned to the center in fee simple 
by the abutting owners. I am inclined to believe that so 
far as this particular street is concerned the fee in the 
street belongs to the abutting owners. But I see no occa¬ 
sion to make a ruling of that sort. The matter will come 
up eventually when that question becomes involved. I do 
not see that it is involved yet. I do not see any occasion to 
sign a formal order on that question now. Of course you 
presented the matter to me in advance of hearing any tes¬ 
timony. It is up to the court to rule on the admission of 
testimony, and to know how to rule I should determine, of 
course, whether it is in private ownership or not, just 
like we excuse the jury to determine whether a confession 
was obtained by duress or fraud. I do not see any neces¬ 
sity of signing a formal order to that effect; but if it 
comes down to a proposition where I have got to pass on 
the testimony, depending upon whether this is or is not in 
private ownership, I am going to hold, unless I am 
79 shown to the contrary, that this is in private owner¬ 
ship.” 

Exceptions to said ruling, and to each ground thereof, 
were duly noted and entered upon the Minutes of the Court, 
on behalf of these property owners, and such ruling was 
adhered to throughout all the evidence taken in the pro¬ 
ceeding, and such exceptions were duly preserved to the 
parties, respectively, throughout the proceeding. 

On behalf of petitioners, testimony was given as follows: 

By J. T. Irwin: After qualifying as a quantity surveyor, 
that is to say, one determining through figuring the exact 
number of square yards of concrete and all those things 
that go together to make a building, he gave testimony in 
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that capacity with respect to the structures within the tak¬ 
ing lines of the proposed Michigan Avenue between 7th 
and 10th Streets and that portion of the structures with¬ 
out the same which may be affected by reason of this pro¬ 
ceeding including, with respect to the Robert A. 
SO Ralph properties, the following testimony: That he 
had been on Parcel 133/47 and had made a personal 
examination of the garage building thereon, he had pre¬ 
pared a schedule relating thereto which was offered and 
received in evidence, and though not physically incorpo¬ 
rated herein is hereby made a part of this bill of exceptions 
with leave to any party to produce the same on hearing in 
the Court of Appeals. It is a one-storv brick garage 
81 building with a projecting canopy over the front 
portion under which is a driveway to the pumps, etc., 
it has a concrete floor, the roof is what is called a built-up 
roof on a concrete slab, the canopy is constructed of gal¬ 
vanized imitation tile roofing and is supported by a con¬ 
crete platform and brick piers, on the rear of the building 
is a coal-bin arrangement which projects the regular line 
of the building and comes up above the grade approximately 
4 feet; that what he figured on doing to this building is to 
remove the canopy on the east side where it extends beyond 
the taking line, cutting off the corner of the brick walls of 
the building, replacing that or reinforcing that wall at that 
corner with the same type of construction it now has, re¬ 
placing canopy with the same general lines but instead of 
projecting square from the building, it would follow the 
taking lines; on the back of the building he has figured the 
coal bin as an entire loss and has figured a reproduction 
cost of it in its entirety; that outside of the taking line 
there is one corner of the building, on the south it is about 
a foot and 8 inches over and on the east 3 feet 10 inches, 
the line comes across diagonally and outside of that line 
there are two concrete platforms, shown on his drawing, 
they are about a foot above the grade, resting on them are 
two brick piers supporting the canopy, there are four gaso¬ 
line pumps beyond the taking line, the ceiling of the canopy 
and its underside is stucco, and it has a great number of 
electric lights under there, thinks there are 14 electric out¬ 
lets beyond the taking line; that he has allowed an entire 
damage for the coal bin without figuring any depreciation 
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because it is the type of thing that would not depreciate 
and he has figured the entire cost of reproducing it in its 
entirety; that in making his estimate of reproduction costs, 
he has taken into consideration insurance, permits, 

82 demolition cost for removing the portion beyond the 
taking line, shoring up the present canopy and any 

other necessary bracing so that the entire canopy would not 
have to be removed, excavation and concrete work, car¬ 
penter labor and material, rough hardware, sheet metal, 
roofing, plastering and painting, to put the building back 
exactly into the same shape as it is now with the exception 
of the contours of the canopy which would be slightly 
changed, and he figured that at a total cost of $970.60. 

On cross-examination, he said that he figures putting the 
building in the same shape it is now except for the con¬ 
tours, that he did not re-locate the coal bin particularly, 
you could put it around on the west side of the building 
but he believes the furnace will then be back up against the 
coal bin, he did not make any particular study as to where 
or how to relocate the coal bin, that is why he estimated its 
cost as an entirety, he would not say that he figured on any 
actual cutting through the wall, it would be a matter of 
knocking out two or three bricks, and he has not considered 
anything in his estimate about the removal of the gasoline 
pumps or tanks, the only thing he contemplated doing with 
respect to the southeast corner of the wall where the angle 
is taken off is to put up an angular wall to fill that opening 
and tie it into the south and east walls, all he is doing to 
the building itself is to put in a new angular wall at that 
point three feet long. 

On re-direct examination, he said that on his cross-ex¬ 
amination he did not have reference to the piers on which 
the canopy rests, those are piers, and in the face of the 
building is a pilaster, and on re-cross examination he said 
that he would not say that the pilaster was or was 

83 not of great importance in this case, he does not 
know one wav or the other. 

And thereupon these property owners offered in evidence 
a letter dated April 12, 1927, from the then President of 
the Board of Commissioners of the District of Columbia to 
Congressman Charles L. Underhill, in the words and fig¬ 
ures following: 
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S4 Office of the President of the Board 
Proctor L. Dougherty 

COMMISSIONERS i 

OF THE DISTRICT OF COLUMBIA : 
WASHINGTON 

April 12; 1927. 

Hon. Charles L. Underhill, 

House of Representatives, 

Washington, D. C. 


My dear Congressman Underhill: 

In reply to your letter of April 7th, I beg to submit the 
following information and trust it is what you desire. 

1. Michigan Avenue Viaduct: Authorization for the con¬ 
struction of this viaduct at an estimated cost of $275,000 
including acquisition of the necessary land was given in 
the Act of March 3, 1927, (Public No. 708, 69th Congress). 
No funds have yet been appropriated for this purpose, but 
an estimate therefor will probably be submitted in the First 
Deficiencv Estimates for the fiscal vear 1928 next; Decern- 

i % 

her. A ground plan of the proposed structure has been 
made by the Engineer of Bridges. The Coordinating Com¬ 
mittee of the Park Commission is now giving consideration 
to the matter of approaches. If the viaduct is built as au¬ 
thorized, it will become necessarv first to secure additional 
land within the lines of Michigan Avenue. 

2. There are no instant projects for the improvement of 
Michigan Avenue from Soldiers’ Home to the District Line. 
The probability is that parts of the thoroughfare named 
will be included in future budgets, but none is now contem¬ 
plated. Specific appropriation therefor will be required. 

If there is any further information required kindly let 
me know. 

Yours verv trulv, 

PROCTOR L. DOUGHERTY 

Commissioner, D. C. 


85 In making the said offer, counsel for these prop¬ 
erty owners stated that they were doing so because 
of the sentence at the end of the first paragraph,j‘ ‘If the 
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viaduct is built as authorized, it will become necessary first 
to secure additional land within the lines of Michigan Ave¬ 
nue/’ as a clear admission that Michigan Avenue is in pri¬ 
vate ownership and in order to place an obstruction therein 
it will be necessary to first acquire that private title. 

Counsel for petitioners objected, which objection was by 
the Court sustained and to which ruling of the Court these 
property owners then and there noted an exception, which 
was by the Court allowed and duly entered upon its min¬ 
utes. 

Petitioners called as a witness J. Dallas Grady, who gave 
evidence tending to prove that he had engaged in the real 
estate business in the District of Columbia since 1907 and 
had dealt in all types of property in all sections of the city; 
that he has subdivided 6000 building lots including North 
Cleveland Park and other subdivisions in the District of 
Columbia; that he has done a great amount of appraisal 
work, having served on the Washington Real Estate 
Board’s Appraisal Committee for four or five terms of one 
year each; having appraised for the New York Life, B. F. 
Saul Company, banks and trust companies, as well as for 
the Federal and District Governments, and property own¬ 
ers whose lands are involved in condemnation proceedings. 
After listing a number of street condemnation cases in 
which he had testified for the District and for property 
owners, he stated that in Michigan Park or Michigan Manor 
he recently fixed up some thirty or forty houses that were 
leaking badly during heavy storms and reconditioned them 
from top to bottom for sale purposes, within five or six 
blocks of these proceedings, that with respect to what is 
known as the Tompkins tract, bounded by the rail- 
86 road tracks on the east, six or seven or eight hun¬ 
dred feet north of Shepard Street, he is familiar 
with the two sales to Boss & Phelps and by them to Tomp¬ 
kins, there is a large tract of land recently purchased by 
the B. F. Saul Company and known as Michigan Manor, 
and around on Bunker Hill Road there have been two or 
three large substantial tracts in which recent sales have 
been made since 1926-1927-1928-1929 and 1930, he he has 
investigated those sales and is familiar with them and re¬ 
sale values; that he does not know of any other sales per¬ 
tinent to this question, and that in preparing himself to 
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testify as an expert in this case he viewed the property to 
be condemned over a period of the last three or four weeks, 
has been over the lands a number of times, been in all the 
houses affected, walked over the land on several different 
occasions, has had available the blue prints known as D. C. 
Exhibits 3A and 5A, is familiar with the grades as shown 
on the grade sheet and has a detailed statement of the 


grades as they affect each and every parcel affected, is 
familiar with and has made a study of the zoning of all the 
property, it is right hard to state how much actual time he 
has spent in studying this particular case, would say to get 
the information he has it would take ten days or more of 
solid time, has spread it over various hours and did not at¬ 
tempt to keep the exact time; and he thereupon gave tes¬ 
timony tending to prove the present fair market value of 
all the land proposed to be condemned, such resulting dam¬ 
ages as may be sustained and the benefits that may reflect 
upon the remainders, and this testimony as it relates to 
and affects the property of these property owners is as 
follows: 


There will be an 18-foot low-level roadway run- 
87 ning parallel with the north taking line and conform¬ 
ing practically with the present grade of the land, 
the roadway will remain in public ownership and will afford 
a road from Porto Rico Road on the West to 10th Street 
on the east, giving access to both east and west: outlets, 
there will also be a parking of 14 feet on the south taking 
line, running parallel with that line and conforming to the 
present grade of the land, left in public ownership without 
'disturbing the grade; second commercial land, whether you 
Hise it for second commercial or other purposes is enhanced 
in square foot area when it is substantially reduced in size 
and especially if the frontage is not affected, its value lies 
largely in the accessibility and percentage of front feet 
against square foot area; that there will be a 14-foot strip 
of land running parallel with the new taking line for some 
use to be determined, possibly, in the future; that of the 14- 
foot parking strip the properties will have the privilege 
and use of that 14 feet as may be determined later by the 
District Commissioners, witness presumes; that Parcel 
133/51 is zoned second commercial 60-foot “D” area, and 
is vacant land, of which 50.8 square feet is being taken; 
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that he did not appraise this in its entirety due to its being- 
such a small portion of property taken, and he appraised 
the area taken at 20 cents a foot, or $10.16, due to the fact 
that it is back land and its substantial depth from the front, 
something over 150 feet deep on one line and 145.02 feet on 
the other, and there will remain in public ownership a 14- 
foot parking running parallel with the south taking line 
and conforming with the present fair grade of the land; 
that Parcels 133/47, 133/57 and 133/79 are under one own¬ 
ership and all more or less being used for the same 
88 purpose; while witness has described each parcel 
separately he has arrived at its value based upon its 
entirety, its area and its present usage, and he proceeded to 
describe each and every of the said three parcels and then 
the whole square foot area as follows: It is zoned second 
commercial, 60-foot “D” area, is used as a garage or 
rather a repair shop, a gasoline station on that point; Par¬ 
cel 133/47 contains 11,235.80 square feet of land; Parcel 
133/57 is located at the intersection of Bunker Hill Road 
and 10th Street, containing 4984.05 square feet, a part of 
this parcel is macadamized over and used by the highway 
but the records still show that it is in private ownership; 
Parcel 133/79 is a triangular piece of land containing 
4,517.4 square feet; that the combined area of the three 
parcels is: 133/47, 11,235.8 square feet; 133/57, 4,984.05 
square feet; and 133/79, 4,517.4 square feet, or a total of 
20,737.25 square feet; that the value of the land before 
these proceedings is: 20,737.25 square feet at $1 per square 
foot is $20,737.25, that is just the land, and a total valua¬ 
tion of land and improvements of $29,737.25; the building is 
40 x 76 feet and approximately 15 feet high; that due to 
the fact that there is so much description of the land, wit¬ 
ness just added that up and took it as shown on the plat, 
2380.2 square feet taken from parcel 133/47, 4271.4 square 
feet taken from Parcel 133/57, and 4517.4 square feet taken 
from Parcel 133/79, and a total area of 11,169 square feet of 
land taken, and after the proceedings the three parcels will 
have a remaining area of 9568.25 square feet; before the 
proceeding the land had a value of $20,737.25 and after the 
proceedings the 9568.25 square feet remaining will have a 
value of $1.50 per square foot, or $14,352.37, giving a total 
damage to the land of $6,385.13, and a further dam- 
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89 age to the building of $970.60, which is Mr. Irwin’s 
figure, whose figure should be added to the value of 

the land, making the total damage $7,355.73. 

On cross-examination, Grady said that after these pro¬ 
ceedings, the most advantageous use to which parcel 134/45 
could be put would be partially for small stores and for a 
gasoline station, in his judgment the neighborhood does 
not justify a gasoline station to occupy the entire 10,000 re¬ 
maining feet, half of that area on the point would supply 
all the neighborhood requirements, he judges the grade of 
13th Street between I and K Streets is 5 or 6 per cent and 
believes the grade of the proposed viaduct from the rail- 
Voad tracks to 10th Street is a little greater, does not ques¬ 
tion that it is approximately 150% of the grade at 13th 
Street, that the usual number of square feet for a gasoline 
filling station depends primarily upon the value of the land 
varying in size because very much money is not invested in 
them, as to general situations which are adequate to take 
care of neighborhood needs—and unquestionably this loca¬ 
tion is a neighborhood proposition—5,000, 6,000 I or 7,000 
square feet will sell all the gas and do as large a yolume of 
business as a very much larger station; that he allowed 20 
cents per square foot for the 50.8 feet taken from Parcel 
133/51 because that is unimproved land, it has a value over 
all and should be appraised on a square foot basis because 
you can disregard the value of the improvements; no, he 
did not disregard the value of the improvements; that it 
is impossible to separate the value of front land from the 
value of back land where the entire area is unimproved, 
we appraise the property as worth so much a foot over all; 
that his allowances of damages are generous; that 

90 Michigan Avenue is an arterial boulevard, | more or 
less; that if you cut or chopped oiT the corner of the 

desk before the witness vou would not destrov the useful- 
ness of the desk; that he appraised a gasoline station at 
14th and D Streets, S. W., at $25 a square foot, lit had a 
minimum of 100 feet frontage on 14th Street and was only 
28 or 30 feet deep, it is the largest and only station, with 
the exception of the Cities Service Station of about three 
pumps farther down, it is the first station entering from the 
south across the bridge and the last station going out; he 
did not have the figures as to gallonage but took into con- 
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sideration the value of the land, it being a corner, as com¬ 
parable value for inside land, and the value of a very at¬ 
tractive improvement, and the opportunity of a very large 
business, and from all the gasoline stations he has famil¬ 
iarized himself with, for the round sum of $25 a square 
foot, there is more business done in dollars and cents on 
that corner and more possibilities than any other gasoline 
station in the District, for the area it occupies; it is obvious 
to all that the erection of the viaduct will reduce traffic on 
Michigan Avenue and Bunker Hill Road and less traffic re¬ 
duces the value of gasoline station property; that when he 
said in his testimony in chief that the properties to the 
feouth of the viaduct or what will be left of them, will have 
the use of that 14-foot strip as may be determined later, he 
meant to suggest that he was not treating that as a factor at 
all in arriving at his after value, but only mentioned it as 
an element of fact that will remain after these proceedings 
the same as he mentioned the elevation of the floor level of 
the bridge and other things as elements of fact; that with re¬ 
spect to Parcel 133/51, where 50.8 square feet were taken 
in the rear of the parcel, he placed a valuation of 20 
cents a square foot on the portion taken and would 
91 like to correct that to 50 cents a square foot, making 
it $25.40 in lieu of $10.16; that he had taken into con¬ 
sideration in all of his testimony that the portions of the 
underpass under the bridge would be left open in public 
ownership for ingress and egress purposes, he gave full 
consideration to the fact that the underpass could be used; 
did say in direct examination that every property involved 
In the proceeding from the railroad tracks to 10th Street 
could be used under the zoning for gasoline station pur¬ 
poses, and meant to limit his testimony to the zoning, did 
not mean that they were of appropriate size or location; the 
14-foot parking will be in public ownership and therefore 
the adjoining owner possibly cannot stop trespassing on it, 
it never occurred to witness that the adjoining owner could 
not stop the creation of nuisances on that strip; the pur¬ 
pose in these proceedings is a 14-foot parking, witness’ 
judgment is that it will be under District supervision, they 
will police it and take good care of it the same as they do 
other parks, naturally assumes that that is what they are 
going to do but as to whether it will be grassed or plotted 
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or suitable or used for automobile purposes, he has “not the 
slightest idea of what the use of that parking may be”; 
asked what he meant in his direct examination by saying 
that the properties in front of this 14-foot area would have 
the use of it as may be determined by the Commissioners, 
“I meant to that extent”, that he did not take the 14-foot 
area into consideration either as an element of damage or 
benefit except that the piers for the bridge will set back on 
the 14-foot line, asked whether he took it into considera¬ 
tion as an element of benefit or damage, he replied, “I took 
it into consideration for a fact in appraising this 
92 property; yes, sir,” he does not know what difference 
there would be in his appraisal if that were not the 
fact, would have to make a re-study of it; does not think 
every figure he has given here is highly speculative, it is 
an opinion, but not based upon a breakdown of concrete ele¬ 
ments of value; that in speaking of depreciated value in 
connection with the matter of resulting damage witness 
means the depreciation occasioned by this proceeding, he 
took into consideration that a viaduct was to be built 
and how its proximity to improvements affected the 
sale value, he considered the proximity of the | viaduct 
and also the 14-foot parking to the extent that he 
previously testified, but did not consider any divergence of 
traffic from Bunker Hill Road, he would have done so if he 
had taken that into consideration, and has already testi¬ 
fied that it is generally conceded that there would be less 
traffic on Bunker Hill Road after this proceeding than be¬ 
fore, he took into consideration that the street would be 
more quiet after these proceedings, and that at the present 
time west of the railroad tracks Michigan Avenue and Bun¬ 
ker Hill Road are open for the full width but that after the 
proceedings it will be split into two roads, one on the south 
‘side only 17 feet wide, that abutments, approaches and 
‘walls of the viaduct are going to be built and there will be 
another road going off in another direction from that, that 
Bunker Hill Road will be narrowed down west of the rail¬ 
road tracks to a 17-foot low-level roadway, it will be a bot¬ 
tle-neck coming through there, he did not take into consid¬ 
eration that the bed of Bunker Hill Road or Michigan Ave¬ 
nue is in private ownership or that all of the properties 
fronting it have a private right-of-way over it or the in- 
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vasion of the privilege to enjoy that private right-of-way by 
dividing the road in two and building a structure in 

93 the bed of it, and the Court said: “If they are doing 
more than grading that street somebody is entitled 

to some damages.’’ 

The witness further said, with respect to his correction 
from 20 to 50 cents a square foot for the 50.8 feet taken 
from parcel 133/51, that he did not put it at 20 cents orig¬ 
inally but his stenographer made a mistake in transcribing 
the notes, mixed it up with some other figures; asked, 
'•“What other figures have you in here at 20 cents a foot that 
would amount to that figure with which she could have con¬ 
fused it?” he replied, “None that I know of”, but she made 
her own computations as to the square footage and the 
rate, he just gave the rates to her and let her do the com¬ 
puting; that the 50 cents a square foot that he allowed in 
connection with that parcel is his opinion of its value as an 
entirety, he did not consider the parcel as being used in 
connection with or as a part of the Ralph gasoline station 
next to it; that with respect to the Ralph property, Par¬ 
cels 133/79, 133/47 and 133/57, as to the heights of the via¬ 
duct, there are three different points, beginning 14 feet 
back at the southwest corner of the south taking line and 
the west party line, the height is 11 feet 4% inches plus the 
height of the parapet, the next point is at the end of the 
south taking line where it joins the diagonal line running 
back to Bunker Hill Road, the intersection of 10th Street 
and the south taking line, beginning 14 feet back of that 
the bridge will have an elevation of 1 foot 5 inches, and at 
the intersection of 10th Street with Bunker Hill Road the 
elevation is one foot, the street will be raised one foot above 
the present level of the adjoining ground, at the immediate 
intersection according to the new taking line of 10th Street 
with Bunker Hill Road, there is an elevation of six 

94 inches; did not say that the Ralph property is a 
neighborhood gasoline proposition, not entirely, 

would not consider it that, did not mean to convey that im¬ 
pression, when he said that the Ralph property is used 
more or less as a gasoline station and small repair shop, 
his intention was only to confine it this way, it is used as a 
gasoline station, has quite a number of pumps, the repair 
shop is not equipped as a regular repair shop as far as 
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machinery and other necessary equipment in his judgment 
would be required in a full repair shop, believes it is usu- 
able for minor repairs but for a general repair shop it has 
no machinery equipment such as is generally used for that 
purpose; witness has had no experience whatsoever in ever 
running a gasoline station or repair shop or in equipping 
them, has had a lot of observations, and bv observation 
means “the indication of equipment for repair purposes is 
an indication of the character of business that could be 
done in any business”, he does not claim to be an expert in 
the gasoline or repair business as a gasoline station ope¬ 
rator or installer of any shop equipment; asked if he knows 
of any purpose or use to which the Ralph property is put 
except as a gasoline station and repair shop and the inci¬ 
dentals accompanying the same, he replied, “Only from 
such observation as I have had in studying this problem. 
There was some parked automobiles there. Whether they 
were parked as a matter of convenience or whether there 
was a fee charged, I don’t know,” and he did not ascertain 
whether they were part of the equipment of the plant or 
were there for changing of grease and oil and usual repair 
work and other incidentals of such business; that from 
time to time he has seen some six, seven or eight automo¬ 
biles parked, apparently in Parcel 133/51, in addition 
to one or two cars parked in the back, of course he 
95 only noticed the particular activity in this respect 
during his period of study of valuations in the neigh¬ 
borhood; that unless used for parking purposes he knows 
of no other use to which the four parcels 133/47, 133/51, 
133/57 and 133/79 are being put except gasoline station and 
repair shop purposes, he took it that the cars were parked 
on 133/51; he was not referring to the parking when in 
chief he said the site was “used more or less as a gas sta¬ 
tion and repair shop”, asked what he meant by the “more 
or less” he said there was no question in his mind but that 
it was used as a gasoline station, the “more or less” came 
into his mind as to the amount of repair work done, of which 
he had no knowledge; he has been over the property and 
has a memorandum of the equipment to a certain extent, 
found a number of pumps, 11 gasoline pumps, located in 
front of the building, under the pergola or canopy, facing 
10th Street, four of which will be affected by these pro- 
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ceedings; he also found the tanks that were in the property 
and the capacity of the tanks was furnished him by a party 
who he believed to be Mr. Ralph, talked to Ralph relative to 
the equipment, not certain he gave the tank capacities, was 
told by someone that there were four tanks of a thousand 
gallons each, three of 550, 2 of 780, 1 varsol tank of 400 gal¬ 
lons, coal bin, 11 gas pumps, 9 tanks in all, 1 varsol pump, 
2 air stations, 2 grease racks, no pits, will not be certain 
whether the grease racks were lift or level with the ground, 
four of the gas tanks are within the condemnation area, 
would like to correct his answer, does not know’ exactlv 
w’here the tanks are located but there are four pumps wdthin 
the condemnation area, sometimes the tanks have leads and 
are not directly connected wdth the pumps, w’ould not say 
there were or were not four tanks on the part affected by 
these proceedings; being asked if there are not six pumps 
in the condemnation area he replied there wrere only 
96 four that he thought would be affected, the four set 
out on the front portion of the pergola, did not figure 
that those w’hich run off from the w’all of the building at 
the point of taking on the corner w’ould have to be moved 
because did not think thev w’ere in the wav within the taking 
line, did not include any damage for the taking of the 
pumps or the storage tanks; he testified that all of the gas¬ 
oline that v T as sold there could be sold on 5,000, 6,000 or 
7,000 square feet, he know’s nothing about the amount of 
gasoline sold there, did not ask for this information, whe¬ 
ther or not that is an element in valuing gasoline station 
property depends, “I can’t answer that question without 
going further into it,” would like to explain it, is rather 
anxious and wrilling, w’ould like to qualify that, would have 
to concede that any volume of business should be taken into 
consideration but cannot answer without going further, did 
not ascertain how much gasoline was sold there, or how’ 
much oil, or how’ much grease or how much battery busi¬ 
ness was done, or how r much repair w’ork or how much tire 
business or how much accessory business, and his state¬ 
ment that that amount of business could be done on 5,000, 
6,000 or 7,000 square feet is not just speculation, it is his 
opinion that very large businesses have been and are being 
done on that area; asked if he did not say that the 2800 
foot station on 14th Street, Southwest, does the largest or 
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one of the largest businesses in the District, he replied that 
he said it was a very large station and did a large business, 
possibly said something of the kind or character that it was 
either the largest or one of the largest in the District, “I 
don ’t want to be held down to what I said unless I have the 
information in front of me;” that he made no inquiry to 
ascertain what the gasoline gallonage sale was at the 
14th Street station; being asked what is his estimate 

97 from his observation as to the gallonage of that sta¬ 
tion, he replied, “I don’t want to say, because I had 

no way of making an accurate estimate;” that the 14th 
Street station did an oil business but he does not know what 
the oil gallonage was, it also did a grease business but he 
does not know what that amounted to, he does not think it 
did a battery business and it did not do a repair business; 
that he did not ascertain the extent of any of the lines of 
business done there; that he testified that the 14th Street 
station is the last one before leaving Washington and the 
first one coming into Washington with one exception, the 
exception the station occupying the parking near the freight 
station, on the left-hand side of the street going south, the 
traffic going out of Washington passing it, they can only 
accommodate one or possibly two cars at the excepted sta¬ 
tion; being asked, “Is not the Ralph station the last sta¬ 
tion going out of Washington and the first station coming- 
in, in that direction?” he replied, “I am not prepared to 
say but I would not say it was not; ’ ’ that he does not think 
he is prepared to say where is the nearest one to the 14th 
Street station after you pass the excepted station, but it is 
after you cross over the bridge into Virginia and they have 
District of Columbia prices, thinks those Virginia stations 
are much nearer the 14th Street station than any station 
beyond the Ralph station is to it. 

Witness does not know how long the matter of this via¬ 
duct has been under consideration, would say some years, 
possibly ten of fifteen years, does not know that but does 
not deny it, as a real estate expert it is his experience that 
it has happened in some localities that when such projects 
as this become publicly contemplated, the owners of 

98 property refrain from making improvements, and 
the very contemplation of the project constitutes a 

cloud upon the development of the property; witness never 
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knew of any definite plan to build the viaduct over the 
tracks in the bed of Michigan Avenue and Bunker Hill 
Road. 

Witness developed the figure of $900 odd as the 

99 total damage to the Ralph building by having it given 
to him by Mr. Irwin, he went over it with him on one 

occasion, had liis drawing, witness did not go into detail 
with him because was not to testify as to the damage to the 
improvements and did not prepare himself for that purpose, 
but did testify to it using Irwin’s figures, did not use his 
figures in determining the $9,000 value of the building be¬ 
fore the condemnation, that is the sum which the building- 
adds to the value of the ground for the purpose for which 
it is being used; reached that value in the rough calculation 
of reproduction cost, including the equipment he found 
there; and thereupon the following occurred: 

“Q. Do you know just what the treatment is that Mr. 
Irwin proposed, totaling nine hundred and seventy dollars 
and some cents? “A. Onlv in this manner: I did not go into 
it, in detail; but he proposed, i believe—I won’t be held to 
this, because I have only glanced at his drawings. 

“Q. We shall have to hold you to it. to the extent that that 
is what vou based vour testimonv on. “A. Then, I do not 

V » v 7 

know definitely enough to be held to it. 

He knows that it includes the chopping off of a corner of 
the building, that there is a rather good-looking canopy in 
front of the building which adds to the general appearance, 
lie does not know enough about the Irwin plan to know what 
Irwin contemplates with respect to the canopy, used Irwin’s 
figures without familiarizing himself as to just how he pro¬ 
posed to remodel the building, if the proposed treatment 
injures the appearance, it would detract from the sightli¬ 
ness of the building, and thereupon the following oc- 

100 cur red: 

“A. Well, I cannot help but admit—I mean I should 
admit that anything that would detract from the attractive¬ 
ness of the portion that is zoned for business purposes, and 
especially the front of a building, may detract from its 
market value. 

“Q. At all events, you did not anything to the 970-odd 
dollars for that damage, did you? “A. No; because I did 
not know just how the treatment was going to be. 
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He knows that the taking will remove a coal bin but did 
not go into just how Irwin proposed to take care of that and 
witness did not consider that as an item of damage and he 
did not figure the loss or damage to any portion of the build¬ 
ing by loss of doors or for any other purpose. He did not 
prepare himself to testify as to the damage to the equip¬ 
ment or to the building or go into that subject sufficiently to 
form a definite opinion; that if you destroy the usefulness 
of any improvement, you more or less have a resulting dam¬ 
age; that when he said if you saw off the tip end of the desk 
before him you would not affect its usefulness, he meant 
vou would affect its beautv and would affect its sale value; 
that he has neither bought nor sold a gasoline station for 
himself or for anvone else in five vears and should not like 
to sav that he has done so in ten vears, in 15 vears has sold 
sites that were used for gasoline stations, would not sav that 
he has within 15 years or any specific term bought or 
101 sold gasoline stations “but I have in my general ex¬ 
perience’ J and that in the last 15 years he has not 
sold any property used as a going gasoline station as con¬ 
trasted with the site upon which one was to be erected; that' 
he has never done so at any time except in association with 
other brokers who had the active end of the affair and even 
then not exceeding half a dozen in 15 or 20 years and the 
last one at least 10 years ago, cannot tell how near the 
closest one was to the Ralph station, none in that section of 
the District of Columbia, none which had any relative value 
to this particular station, and is not prepared to say whether 
in connection with any such transaction he ascertained and 
supplied information as to the amount of business done; 
that he had no information and had formed no opinion as 
to the gallonage of the Ralph property and that if two 
pieces of property are for sale, exactly alike, located next 
door to each other, one occupied by a failing and the other 
by a successful business, both businesses of the same type, 
the property occupied by the successful business will sell 
more quickly and at a better price. 

By Arthur C. Houghton who said that he had been en¬ 
gaged in the general real estate business in the District of 
Columbia 28 years; his business had been throughout the 
entire District of Columbia, buying and selling real estate 
for others, making loans, writing insurance and rent- 
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ing properties for others and has appraised property for 
the United States and for the District government in their 
street extension work, for property owners, railroad com¬ 
panies, bankers and trust companies. After listing the 
number of street and other cases that he had appeared in as 
a real estate expert he stated that his contacts with gasoline 
stations have been principally through appraisals, he has 
not sold many and had appraised few other than in con¬ 
nection with condemnation proceedings: ‘‘My in- 

102 vestigation in reference to this property is that of 
acquainting myself with the property itself, with the 

possibilities of the property, the surroundings, the environ¬ 
ment, the contours of the land, the water and sewer facili¬ 
ties, the neighborhood and the improvements possible; the 
present use of the land; what it might be used for in my 
opinion, and—after doing that—going into each property 
intimately, to know each property in order that I might 
pass an opinion upon it, as to its type of property, its oc¬ 
cupancy, its use, and its condition. In this particular 

103 case, Mr. Fowler, the problem is of the viaduct 
through the rear and the front of properties, and the 

severance of land from private ownership, either in the front 
or from the rear of the present parcels and lots. There is 
not onlv that, but here is that element of elevation caused by 
the viaduct passing over and through these properties/’ 
He further testified that he is familiar with the zoning, 
the grades, water and sewer facilities and with sales of 
property in the vicinity; that he had bought and sold prop¬ 
erty in the vicinity, not over a mile away, over a period of 
a number of vears and testified in other condemnation cases 
for opening of streets within four to eight blocks. 

His testimony as to the present fair market value of the 
land sought to be condemned and resulting damage, if any, 
and benefits as to the remainder so far as it relates to the 
lands of these appellants was as follows: 

That he does not believe that the mere erecting of the 
viaduct has damaged or reduced the value in any way of 
anv of the second commercial land in this area, does not be¬ 
lieve that because of the elevations in the grades second 
commercial values are affected in any way; that from Par¬ 
cel 133/59 on to the east to the gasoline station there was 
absolutely no need for ordinary second commercial usage; 
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that parcel 133/51 contains in all 5,557 square feet, 

104 second commercial 60-foot height “D” area zoning 

50.8 square feet taken on the rear of the parcel, be¬ 
lieves the damage to be at the rate of 50 cents a foot or 
$25.40, it is a vacant lot, would be available for second com¬ 
mercial use without the destruction of any building; that 
Parcel 133/47 contains 11,235.2 square feet, 912.8 feet are 
taken from the front of it along Bunder Hill Road and 
1,467.4 feet in the rear, a total of 2,380.2 square feet leaving 
a remaining area of 8,855 square feet; believes the 912.8 
square feet taken in the front is more valuable than that in 
the rear of the parcel, and believes the 912.8 square feet is 
worth $1.60 per square foot, making a total damage^ to that 
particular part of the parcel of $1460.48, believes the 1467 
feet taken from the rear is worth 75 cents per square foot, 
or $1100.55, in addition to which ‘‘I will allow something for 
putting the building into shape,—any structural damage to 
the building,” believes there is no resulting damage to that 
parcel in addition to the two items of land value except what 
he would allow for putting the building in shape; that Par¬ 
cel 133/57 contains a total of 4,984.05 square feet, 4271.4 

square feet are taken, believes this land to be worth 

105 SO cents a square foot or $3,417.12, the reason for 

putting 80 cents on that piece instead of $1.60 is that 

it is in excess in his opinion of the excess frontage on that 
site for that station, not needed for that particular station 
today; that Parcel 133/79 containing 4,517.4 square feet, all 
of which is taken, he believes to be worth 50 cents a square 
foot, or $2,258.70; that his total land damage for the three 
parcels is: 133/47, $1460.48, plus $1100.55; Parcel 133/57, 
$3417.12, and Parcel 133/79 $2258.70, a total of 11,169 square 
feet taken and $8,236.85 in damage “to which sum I would 
add Mr. Irwin’s estimate of $970.60 or a total damage of 
$9,207.45”; that the 1278.58 square feet taken from Parcel 
134/46 is worth 65 cents a foot, “I have placed that valua¬ 
tion upon it because it does control not only part! of the 
frontage of the land now being used as a gasoline 'station 
site in Parcels 133/57, 133/47 and 133/79 but it also 
controls part of the frontage of Parcel 133/80 if that parcel 
should ever desire 10th Street frontage. 

On cross-examination, the witness said that the land in it¬ 
self under a building is of the same value as vacant land, 
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land value remains the same in a square whether it is im¬ 
proved or unimproved, the building either does or does not 
add to its value; that gallonage is one of the factors in ap¬ 
praisal but is not the deciding factor; that a gasoline station 
would not be of anv use back to the 18-foot roadwav; that 
with the present gas station on Parcel 133/13 witness 

106 would not consider the remaining front of Parcel 
133/20 to be desirable for gas station purposes after 

the project is put through, a gas station really needs traffic 
and a thoroughfare; that the part of Parcel 134/46 being 
condemned should be used in conjunction with the rear land, 
Parcel 133/79; that a portion of Parcel 134/45, anyway to 
the extent of about 10,000 square feet, is a very desirable 
gasoline site, it is the most valuable use to which it can be 
put, he has seen one gasoline station put next to another but 
it is not nearly as desirable as a corner would be; that the 
18-foot low level roadwav is an allev from a residential view- 
point but for second commercial usage it will serve as well 
as a 90-foot street would, possibly might have been better 
if it was 50 or 60 feet instead of 18 feet wide, has never 
found the width of street in front of second commercial 
property to mean a great deal outside of gasoline station 
purposes; that he had not considered that Parcel 134/46 
controlled anv of the rear land; that vou need 100-foot 
frontage for a gasoline station today with its repairs, ac¬ 
cessories, and so forth, in addition to the servicing of gas 
and oil and it ought to have 100 foot depth perhaps; that 
the Ralph garage building is about 70-odd feet deep, the 
building as distinguished from the property as a whole, is 
occupying land that can be built 100% ; that land for a gas 
station site is worth $1.25 per foot; that he did not consider 
the property bounded by Michigan Avenue, 7th Street and 
Monroe Street as to damages, or the Catholic University 
property; that he considered the effect upon the properties 
east of the railroad tracks resulting from the narrowing 
of the road to the west by splitting it into a low-level 17-foot 
roadway and elevated viaduct to the north thereof, it was 
just a matter of consideration, felt that there was not any 
damage, would have to answer as to parcels rather than gen¬ 
erally; that the road narrows down under the plan, 

107 probably, into a much narrower roadway than it is 
now, it would probably be a bottle-neck; in this street 
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it lias to be that in the new undertaking; that if the situation 
were reversed and the viaduct built as proposed and a pro¬ 
ceeding was then instituted to remove the viaduct and widen 
the street to what it is in fact todav, his testimonv would be 
that there would be no benefits resulting therefrom, “ Un¬ 
less the street right in front of it was widened” that;it would 
not affect his testimonv whether the crossing at the railroad 
track was barricaded or left open, he made no allowance for 
any damage in that regard, “I did not take that into—I took 
it into consideration, possibly,” he considered that ’possibly 
it might be closed and that it did not damage the residen¬ 
tial usage there to any extent, a purchaser would pay 
just as much for residential purposes with the 
108 crossing barricaded and possibly more; that he con¬ 
sidered Parcel 133/51 for second commercial usage, 
knows as an actual fact that it is used as a part of the 
Ralph gas station and has been for a long time, in forming 
his opinion on the question of value or damages to that par¬ 
cel he considered the narrowing of the roadway to 17 feet 
west of the railroad track but made no allowance of damage 
therefor because he did not consider it would be damaged, 
also considered the certainty or possibility of the barricad¬ 
ing of the crossing but made no allowance of daniage for 
that because did not consider it would be damaged, with re¬ 
spect to the Ralph gasoline station itself, Parcels 1 133/47, 
133/57 and 133/79, considered the narrowing of the road¬ 
way west of the railroad tracks, made no allowance of dam¬ 
age therefor, also considered the possibility or certainty 
of the barricading of the grade crossing there and made no 
allowance of damage therefor, and asked, “Was the rea¬ 
son that you did not make allowance on either of the mat¬ 
ters I have just considered the fact that you did not find 
that there would be any damage resulting from either of 
them, either the narrowing of the road or the closing of the 
crossing?” he replied, “I did not find that these proceed¬ 
ings would depreciate the value of the property there;” 
that the last gasoline filling station which he appraised in 
condemnation was along Wisconsin Avenue, he thinks in the 
Fessenden Street case, was within the last five years, that is 
the nearest he can come to it, the nearest one to the Ralph 
property which he ever appraised in condemnation pro¬ 
ceeding is at Georgia Avenue and Concord Road or Colo¬ 
rado Avenue and north of that at Georgia Avenue and 
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Piney Branch Road, about five or six years ago, the Piney 
Branch Road site he appraised at $3 or $3.25, it did very 
little business other than the selling of gas and oil; that the 
nearest station to the Ralph property which he ever ap¬ 
praised in a condemnation case for private property owners 
was part of the Cafritz tract on Bladensburg Road 
just north of the Pennsylvania Railroad tracks, five 

109 or six years ago, all of the stations which he has men¬ 
tioned are quite a distance from the Ralph station, 

would not say four or five miles because don’t know; asked 
about the appraisal of gasoline stations outside of con¬ 
demnation proceedings of which he spoke in direct examina¬ 
tion, he replied that actual appraisals were about as close as 
any that he could give, “I have never been employed to 
appraise anything of the kind”, and that he had never ap¬ 
praised any gasoline station property nearer to the Ralph 
property than those just mentioned by him; that he con¬ 
siders the Ralph property more valuable than Parcel 
133/27, Parcel 133/26 or Parcel 133/20, he thinks about $1 
a square foot is the average price he gave for the Ralph 
property but when counsel for these property owners called 
his attention to the fact that it was 73 cents and that the 
prices given by him for the three parcels listed are in excess 
of that figure he said that what he is testifying about is 
damage to property as a whole; that he thinks the Ralph 
property is more valuable than the gasoline station site 
Parcel 133/13 for which he gives a value of 75 cents so that 
if the average value given by him to the Ralph property is 
73 cents, although he thinks it is more valuable than the 
other one, he has given less value to it, he accounts for the 
fact that the Ralph property has an average of 73 cents 
* 4 because I penalized the land that was unnecessary now 
that 10th Street is there to 80 cents instead of $1.60”, in 
other words, he put 80 cents on part of the land and $1.60 on 
the other part resulting in an average of 73 cents, he is not 
considering in this connection Parcel 133/79 which he ap¬ 
praised at 50 cents; asked how he happened to figure a value 
of 50 cents for Parcel 133/79, he replied, “Why, after going 
there and looking it over and determining just what its re¬ 
lation was to the remaining property in one owner- 

110 ship, I put 50 cents on it”, he knew that the parcel 
was purchased in 1928, at 50 cents a foot, did not 

know it was bought in 1928 but knows from his general 
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information that 50 cents was paid for it, did not know the 
grade of the parcel at that time, observed the grades out 
there now and the tills, did not know it was a hole in the 
ground and that it cost nearly $1000 to bring it to grade, and 
if had known those facts it would not have affected the 
opinion he has given; giving separate valuations on the three 
separate Ralph parcels, the triangle, 55.6 feet long left on 
the north and south lines of Parcel 133/57, after the pro¬ 
ceeding would probably be worth somewhere arcmnd $1 or 
$1.60 a foot for approaches to the business, to the building, 
and the office, he only said the part of Parcel 133/57 which 
is taken is not essential at the present time to the use of the 
station but he thinks some part of the triangle mentioned 
should remain, the part of Parcel 133/47 remaining is really 
necessary to the building, all of it, but after the taking all 
of Parcel 133/51 will probably be very essential to the use 
of the station, but it is not necessary now; that liis 50 cent 
valuation for the small piece taken at the rear of Parcel 
133/51 is for that small piece as rear ground and not 
111 for the parcel as a whole, yet he thinks the parcel as 
a whole is worth 50 cents, he does not know that Par¬ 
cel 133/51 is necessarily used to get in and out to and from 
the gas pumps and the lifts, and for the storage of cars, 
and that it has been so used for a long time, and if those 
were the facts it would not change his valuation of Parcel 
133/51, “I think that 10,000 square feet is enough land for 
a gasoline station on a corner”; that he had never sold or 
bought a single gasoline filling station, regardless of size, 
location or business done, in the District of Columbia or 
anywhere else. 

Upon further cross-examination, at the following session 
of Court, the witness Houghton said that he had not said at 
the preceding session that it was his intention to allow an 
average of $1 a foot for the Ralph parcels; that he does 
not know of any going gasoline station as distinguished 
from a site for a station which has ever been bought or sold 
for as low as $1 a foot or as low as $5 a foot, does not know 
of the sale of any going gasoline station except one down on 
6th Street at Maryland Avenue and that was some years 
ago, does not remember the price at which that sale was 
made; that he does not find any damage to any of the sec¬ 
ond commercial property because of the elevations and 
grades of the viaduct; that the elevation of the viaduct did 
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enter into his calculations with respect to residentially occu¬ 
pied lots but not with respect to the second commercial 
property; that he has not said that for residential 

112 purposes he would consider the 18-foot low level road- 
wav on the north side of the viaduct as an allev, but 

he did sav, “the 18-foot low level roadwav is an allev from 
a residential point of view”, he was referring* to it as a 
frontage for a residence; that he has been in business in the 
District of Columbia a long time and was born here, he has 
not investigated to find out whether there is any place in 
the District of Columbia where there is any situation like 
unto the 14-foot area that is going to be left on the south 
side of the viaduct and he does not recall anvthing of that 
sort: that he imagines the Ralph gasoline station was going 
before the zoning act as it was there before 10th Street was 
open, and it appears on his atlas as far back as 1921, and it 
was in, lie thinks, in 1920; that he has sold second commer¬ 
cial property, the nearest to this site being in the section 
north of U Street, east of Ninth Street and between that 
and Georgia Avenue, could not say definitely when that was 
but in the last six or seven years, sometime back when 

113 things were a little more active than thev have been 

V_^ W 

in the last five years; that the nearest to this prop¬ 
erty that he ever bought or sold as low as 70 cents a foot 
for second commercial property was along the Pennsyl¬ 
vania Railroad beyond the Bennings race track, there is 
there a road along the track, not a highway, he sold land ad¬ 
jacent there from Beaver Heights Land Company for the 
widening of a railroad right-of-way for electrification at 
around 30 cents a foot; asked what is the nearest second 
commercial property to this on an arterial highway such as 
this, that he has ever sold for as low as $1 a foot, he replied, 
“I don’t think I have sold any”; that he considered the 
three Ralph parcels separately instead of considering them 
as a unit “because they appear that way on the plat”; that 
he did not base his testimony with respect to Parcel 133/79 
upon the fact that he knew that at some time (at what time 
he did not know) it had sold for 50 cents a foot, “not en¬ 
tirely”, he knew that but be based his conclusion upon the 
fact that those three parcels were in one ownership, and de¬ 
cided the value of front and rear land; asked to what extent 
he did base his value on the fact of that sale, he replied that 
he had knowledge of it but it did not influence his estimate, 
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“it had some influence, of course, because I knew it”; that 
the Ralph gasoline station is improved by a brick structure 
probably 40 x 70, possibly 75, feet, one-storv, cement floor, 
used as an accessory sales room, as well as a garage, on the 
front of the structure is a canopy under which are two 
driveways reaching gasoline pumps, to the west ofj the main 
structure are oiling lifts and to the back of the structure is 
a small room used for the storage of coal, and in the rear 
of the structure is a door opening upon land used in 

114 connection with the station, back of that, including 
Parcel 133/79, is a parking space nicely developed 

for parking purposes, with an oil and bluestone coating, 
about that is a fence, as he recalls, and a few cedar trees 
planted, ornamentation, there was a pump standing up a 
slight way above the surface of the ground, attached, he 
supposes, to a tank under the ground which he could not 
see; that the property as a whole is very desirable, a very 
suitable gasoline service station, as well as a garage for re¬ 
pairs and that use; that he knew the height of the viaduct 
compared to the grade of 10th Street in front of the Ralph 
station after the proceeding is completed but he did not feel 
it damaged the property, at the corner of 10th Street the 
height would be 1 foot 5 inches plus the parapet, his plat 
does not show the height directly at the west end of the 
property but at the west intersection line of Parcel 133/79 
with 133/51 he would say about 11 feet plus the height of 
the parapet; at the southeasterly point of the taking line on 
Bunker Hill Road and 10th Street, there is a fill in front of 
the property of about one foot, there won’t be very much 
of a change in the grade there; that it will be from 1 foot 6 
inches at the east end to 6 inches at the west end, 

115 along the 10th Street line of the property,! and it is 
possible that the result will be to cause the! property 

to be a drain from 10th Street for rain water but he did not 
consider that as an element of damage; that he does con¬ 
sider it an essential and valuable feature of a gasoline sta¬ 
tion to have advertising display possibilities, but he does 
not think the viaduct wall with the parapet is going to inter¬ 
fere with the Ralph station; asked if he thinks! the east- 
bound traffic is going to come down the vialuct and make a 
short turn around to get into the Ralph station, he replied, 
“That is a matter of guess. These people have been there a 
long time, and there is undoubtedly quite a community busi- 
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ness there,” he doesn’t believe this is an artery, does not 
agree that it is an artery or boulevard, Bunker Hill Road 
at the present time is not a boulevard and he does not know 
that the District records naming it an arterial highway would 
make it that, he does not know whether it is an arterial 
boulevard or not; asked if he made inquiry to find out tin* 
items of business done at the Ralph station, he replied, “1 
was there and observed. They had gasoline and oil and 
greasing and tires, and general accessories and repairs and 
so forth”, he ascertained from Ralph's counsel the gallon- 
age, 30,000 gallons of gasoline a month, he did not go into 
the oil gallonage or into the other business, he gave consid¬ 
eration to the gallonage in reaching his conclusions, had 
not formed his opinion when obtained that information; 
that he made no allowance for any change in the building 
other than those proposed by Irwin, he thinks the building 
adds as much of the value of the land deprived of the rear 
doors as with the use of them, there is plenty of space for 
doors to be opened upon their own land in the rear either to 
the east or west, it would cost something to cut the doors 
through to use them but he did not consider that; he 
116 does not think the building would add as much value 
to the land without a coal bin as with one, it would 
need a coal bin or a place to store coal, and thereupon the 
following occurred: 

“Q. And you didn’t consider that question? A. If that 
wasn’t figured in Mr. Irwin’s estimate of replacement— 

“Q. You didn’t analyze his estimate of replacement to 
know what it does include? A. Yes, I did. 

“Q. Don't you know whether it does include a replace¬ 
ment of the coal bin? A. I think there should be one. 

“Q. Then you think there should be one? A. Yes.” 

On further cross-examination, the witness Houghton fur¬ 
ther said that the building would add as much to the value 
of the land with the canopy cut in the diagonal way pro¬ 
posed by Irwin as the canopy is now; that on the north side 
of the property in front of the Catholic University there will 
be a sidewalk, whether it is on the viaduct or not, there is 
supposed, according to the plat, to be a 10-foot sidewalk; 
that there was only one gasoline station purchased at 50 
cents a foot on Wisconsin Avenue, that was at Western 
Avenue where a very indifferent business was being con¬ 
ducted and it was afterward sold at three times that amount, 


ROBERT A. RALPH ET AL. VS. MELVIN C. HAZEN ET AL. 79 


to be exact, he thinks it was sold at $1.77, it was; a fairly 
good size station, he does not know its gallonage; that when 
he said that a gasoline station was very much mo^e valua¬ 
ble in first than in second commercial area because of the 
difficulty in obtaining permits, he was not applying this 
statement to a going gasoline station but to the; acquisi¬ 
tion of sites for stations; that he gave to Parcel 
117 144/46 a value of 65 cents a foot, may have made the 

statement that it has very little usage, aid asked 
whether it had any more usage than or as much as Parcel 
133/79, he replied, “I see a greater value in that portion of 
134/46 than I do in parcel 133/79” and considering the 
triangle remaining in Parcel 133/57, before the taking, it 
is very much more valuable than 134/46, “is much more 
valuable, even today, than the triangular part taken of 
134/46 is or ever will be.” 

On re-direct examination, the witness Houghton further 
said that when gasoline stations are sold as going concerns 
it includes the business, good will, and so forth, that there is 
very little similarity in any way between the Ralph station 
and the station at Piney Branch road and Georgia Avenue 
which witness mentioned in his earlier testimonv; that the 

7 


line of Parcel 133/47 that runs out into 10th Street and 
Bunker Hill Road is rather irregular and is a disadvantage. 

And, on further cross-examination, the witness Houghton 
said that the triangular projection of Parcel 133/47, to 
which he referred certainly projects into the highway plan 
of 10th Street and also into the street as it now exists; that 
if that triangle were not to be condemned it positively would 
not be an ideal location for a station with the advertising- 
possibilities therefrom up 10th Street and Bunker Hill 
Road; that the sale of a going gasoline station site does not 
include as part of the sale the good will of the business if the 
sale is of site only. 

By Lewis R. Watson, jr., recalled, that he is | familiar 
with Blair Road, that the driveway thereon over which traf¬ 
fic travels is not wider than 20 feet, that last winter he built 
a roadway down to the sewage disposal plant at Blue Plains 
about a mile long and 20 feet wide. 

And on cross-examination, that there is no sidewalk on 
either side of Blair Road, thinks there are some in front of 
newly built houses but no continuous sidewalk, and he knows 
of no road or street in the District of Columbia as distin- 


i 
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guished from an alley which does not have a sidewalk or 
provision therefor. 

And thereupon the petitioners rested. 

And thereupon, to maintain the issues on their 

118 part joined, the property owners, including these 
property owners, offered evidence tending to prove 

as follows: 

The Catholic University of America and the Order of 
Minor Conventuals separately and severally tendered proof 
of damages which will be sustained bv them as the result 
of this proceeding, and the said tender was rejected by the 
Court for the reason that no property of either The Cath¬ 
olic University of America or Order of Minor Conventuals 
was being taken in this proceeding, to which ruling of the 
Court The Catholic University of America and the Order 
of Minor Conventuals then and there each separately and 
severally noted an exception which was by the Court al¬ 
lowed and duly entered upon its minutes. 

By E. Catesby Rowzee; called by other property owners 
than those taking this appeal; that he is engaged in the real 
estate business in the District of Columbia and has been 
for over thirty-five (35) years with the exception of the 
war period, during the course of his business he has had 
experience in the buying, selling and appraising of real es¬ 
tate in various parts of the city, is familiar with the values 
of commercial, residential and other properties, has seen 
the plat showing the proposed taking of the land in this 
proceeding and is familiar with the taking line, being the 
plat exhibit 1. to the Petition; that he would not say any 
great amount of traffic diverts from Bunker Hill Road or 
Michigan Avenue over Monroe Street, there is a heavy 
traffic over the Michigan Avenue grade crossing; that two 
of the features making a place desirable as commercial 
property are publicity and accessibility; that he knows of 
demand for additional gasoline filling stations in this di¬ 
rection; that for several years past it has been practically 
known that the viaduct would come through in some way, 
the bill passed by Congress seven or eight years ago, 

119 and it cast somewhat of a shadow over anybody 
building new buildings, and everybody anticipating 

going in there has had a feeling that they wrould not know 
exactly what to do because of the viaduct, they did not 
know what line it would follow. 
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By Charles H. Jerman; called by other property owners 
than those taking this appeal; After qualifying as a real 
estate expert, that the depression in in the iast five or six 
years has slowed up sales generally and the future of the 
properties involved in this proceeding is better today, leav¬ 
ing it in its present condition, than it has ever been before. 

And thereupon, these property owners put in ; evidence 
a survey and also a blue print which although not physi¬ 
cally incorporated herein are made parts hereof with leave 
to any party to produce the same on hearing in the Court 
of Appeals. 

By Henry B. Davis: That he is a builder and has been 
since 1914, prior to which time he was for seven years in 
the building department of the District of Columbia as 
draftsman, permit clerk, principal inspector of buildings, 
superintendant of construction and eventually, chief in¬ 
spector of plumbing for seven years; that in the course of 
his experience in business, he has had occasion to erect 
dwellings and other building of all classes, including resi¬ 
dences, reinforced concrete buildings, two for the;Agricul¬ 
tural Experimental Farm, has had occasion to repair and 
remodel buildings and had just finished one at 13th and G 
Streets, Northwest, has made estimates of the costs of all 
construction for new buildings and remodeling, land has 
had occasion to consider and make recommendation as to 
the nature and character of the remodeling to be done, that 
he has considered and determined the proper treat- 

120 ment to give to the Ralph property as the result of 
the damage it will suffer by reason of the proceeding, 

the amount of damage will be $2,266.88, and his estimate 
thereof was thereupon put in evidence together with two 
plats prepared by him, one representing architectural 
changes necessary to front of gasoline station and the other 
a drawing of the garage showing the southeast corner cut 
off by 10th Street and a line running through the coal vault 
in the rear, which estimate and plats though not physically 
incorporated herein is hereby made a part of this bill of ex¬ 
ceptions with leave to any party to produce the same on 
hearing in the Court of Appeals, that in cutting off 

121 the corner of the building at 10th Street, it leaves a 
very small pier which does not harmonize with the 

pier on the west side, the latter is 3 feet 4 inches,! witness 
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has widened out the new pier by taking out the window and 
putting in a smaller window to make the pier on the east 
the same as the one on the west side, to give architectural 
effect, then using tapestry brick to match up with the rest 
of the work and cutting oif the canopy which projects be¬ 
yond the present building and beyond what will be 10th 
Street, and bring it directly back on a line with one of the 
columns against the front wall, this is illustrated on the 
drawing; that the viaduct will cut through the coal bin or 
vault in the rear, he has provided a new coal bin on the 
side of the building with reinforced concrete slab cutting 
a hole through the west wall to the present boiler room 
which will necessitate moving the boiler from its present 
position to a position farther east making the pipe and 
smoke flue connections; that the rear door will be closed 
and he provides a new door in the west wall so that automo¬ 
biles coming in through the front door can get out without 
backing through the front door again, oftentimes those 
doors are pretty well lumbered up or crowded with cars 
and it is impossible to get out the front w a 7 y so the\ ha\ e 
to go through the back way, the only thing to do is to pro¬ 
vide a door on the side so that they can get out that way; 
that in the canopy he has provided for galvanized Spanish 
tile roof, reconstructing the woodwork and putting in the 
necessary beams, in cutting off the corner pier it necessi¬ 
tates cutting oif the reinforced concrete lintel over top of 
the window, cutting off the sill and the reinforced concrete 
slab on the roof which interferes with the slag roof and the 
flashing, the islands which project out beyond 10th Street 
are removed and those on which the pumps are located have 
to be moved back to the building line, no portion of 
122 the canopy con project beyond the building line; that 
he has made no provision for the fact that 10th Street 
will be from six inches to one foot and a half above grade 
of lot, it is going to create a serious condition for the owner 
if the ground in the rear is raised up one foot eight inches 
beyond the present grade and roughly eight inches across 
the front building line on Bunker Hill Road because of the 
separate system in which down-spouts and yard drainage 
have to be connected because there will be a pool of water, 
the only other alternative would be to till up the lot to the 
required grade so that the surface water will drain out on 
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the street and that will necessitate putting a new concrete 
floor in the garage and other changes. 

On cross-examination, the witness Davis said that he ex¬ 
amined the grade sheet which had been put in evidence, and 
knows what it means; that he had made no study of it, that 
in none of his calculations did he take into consideration the 
change of grade or the changed conditions that Iwould be 
brought about by the widening of 10th Street, that he did 
not have available the original plans nor did lie ever see 
them, that he had none of the original contracts for cost 
of building nor sub-contractor’s estimates, except the cost 
of the canopy in front, that usually on new work sub-con¬ 
tractors are asked to come in and figure, that he does not 
know age of building, that age has nothing to do with de¬ 
preciation, that he recognizes no rule of depreciation ex¬ 
cept his own; that he determines depreciation by the ap¬ 
pearance of the building, whatever is out of repair and then 
figures out what he thinks will be necessary to put it in 
proper repair, age has absolutely nothing to do with it, 
there are all sorts of rules for depreciation but it depends 
on the condition in which the building is maintained by the 
owner whether it depreciates or not, you can put a 
123 tin roof on today and one year from now it will be 
entirely rusted if it is not painted, but if it is kept 
painted it can be kept alive for twenty or thirty years; 
that an 18-foot parkway on 10th Street and a 12-foot side¬ 
walk are shown on witness ’ plat; that he included nothing 
in his estimate for laying down the side walk or treating 
the parking in any way, it was immaterial so far as he was 
concerned, he was to testify with respect to the building, 
that the grade sheet shows a fill of six inches at the corner 
of the taking line of Parcel 133/47, which does not mean 
that at the present time that land is six inches below the 
grade of the present existing highway but means that the 
street will be raised six inches above its present: grade as 
the result of this proceeding: that in his calculations he did 
not take into consideration the change of grade or the 
changed conditions that may be brought about by the widen¬ 
ing of 10th Street; that he tried to find the permit and the 
original plans for the building of the Ralph gas station but 
did not succeed in doing so, made no inquiry to find out 
what it cost to build, the only thing he had was a'typewrit- 
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ten statement of the cost of the canopy in front, did not use 
that in connection with his figures or calculations. 

By R. Owen Edmonston, jr.; that he was in the real es¬ 
tate business and had pursued that calling in the District 
of Columbia for 35 vears; in business for himself 10 vears, 
prior thereto was for 10 years vice-president of Moore and 
Hill and before that with Belt and O’Brien and Stone and 
Fairfax; that he has bought and sold all types of real es¬ 
tate in all sections of the District of Columbia, residences, 
many gasoline stations, second commercial property, con¬ 
siders himself familiar with the values of real estate 
1*24 in the District of Columbia including second com¬ 
mercial, residence and gasoline station properties; 
that he has familiarized himself with the plats D. C. Exhib¬ 
its Xos. 4. 4a and 5 and has made an examination and study 
of the land and properties in the condemnation area with 
a view to forming his opinion as to the value before and 
after the proceedings, and the damages which will result 
from the proceedings. 

On cross examination on qualifications by counsel for the 
petitioners, witness stated that the nearest sale he had made 
was about four years ago at Eckington Place and Q Street; 
that he had investigated one sale within two or three blocks, 
thinks there has onlv been one; that the sale he investigated 
was the sale of Parcel 133/51 which is a part of Ralph’s gas 
station and was sold three or four months ago. He did not 
know whether it was sold before or after the proceedings 
were instituted. He stated that Mr. Ralph told him of the 
sale; that he did not see the contract; that it is his business 
to know when property is transferred as a rule, outside of 
some homes out beyond Michigan Avenue there has been 
no property sold to his knowledge in a year or so; that 
whether property had been bought or sold would not 
have changed his value, he has his own idea, has had long 
enough experience to think he knows about what property 
is worth, if you choose to sell yours cheaper than he thinks 
his is worth it doesn’t mean that he has to depreciate his 
to yours; that his figures were based on his own judgment 
from his long experience. Witness further testified that 
his valuations were based on the assumption that Bunker 
Hill Road would be blocked by making a bottle-neck 17 foot 
strip west of the crossing. 
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The following examination of the witness was then made 
by the Court: 

“Q. You have taken into consideration that this 

125 road is being barricaded ! A. That is whati you are 
going to do with it, Judge. 

“Q. How r do you know wiiat is going to be done with it 
and when? What w’ould your value be if that were elim¬ 
inated ? A. It would be the same. 

“Q. So it w r ould not make any difference w’hether it is 
barricaded or not? Is that wiiat you mean to tell the jury? 
A. With the change of the grade, putting a 33-foot viaduct 
behind this property, it puts it in a hole, as you might say, 
and wrould depreciate it. 

“Mr. Fowler. The court asked you about the closing, not 
the viaduct. 

“The Witness. I told you very frankly that that was 
onlv one consideration. That w'as not all the considera- 

•r 

i 

tions. 

“Mr. Fowier. It wrould not make any difference, so far 
as vour calculation is concerned, whether it wras barricaded 
or not, would it? 

“The Witness. No, sir.” 

The witness thereupon testified as to the value of Parcel 
133/54, represented by Mr. W. C. Sullivan, but not involved 
in this appeal, and Mr. Sullivan put these questions to 
him on direct examination: 

“Mr. Sullivan. Did you or did you not base your esti¬ 
mate to any extent upon the barricading of the grade 

126 crossing of the Baltimore and Ohio Railroad tracks. 

“Mr. Fowler. He has already testified to that. 

“Mr. Sullivan. Not w T ith respect to my property. 

“The Court. Let him answer that. 

“The Witness. I think I did. j 

“Mr. Sullivan. Did you include any damage for that 
barricade in any opinion you have expressed? j 

“A. I didn’t separate it. I took the wfiiole thing as a 
whole. ! 

“Q. Did you or did you not include that in the opinion 
you have just expressed? A. That the barricade would be 
across the grade crossing? 

“Q. Yes. A. I did; yes. 


i 
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“Q. Eliminating that, what would be your opinion ? A. 
Just the same/’ 

On recross examination the witness was asked the fol¬ 
lowing : 

*‘Bv Mr. Fowler. You took into consideration in everv 
instance that there would be a barricade that would stop 
people from coming across the railroad tracks as to the 
first parcel you testified to, the parcel you are testifying 
to, and the other parcels that vou are going to testify to? 
A. l"es, sir. 

“Q. You consider that there would be a damage to these 
properties by reason of the closing of that street? A. 
partly so. 

“Q. Partly so. Quite a substantial amount? A. I wouldn’t 

sav that. 

* 

“Q. To what extent ? A. I think the amount of damage 
is the fact that the viaduct is behind this property, thirty- 
some feet high. 

127 “Q. I will come to that in just a minute. You just 

said that you considered this closing of the street 
across the railroad tracks in vour estimate of damage, and 
vou said that vou did consider it as a damage. A. Certainly 
I do. 

“Q. I am trying to find out the amount of damage you 
consider it. A. I am telling you that I took the main fac¬ 
tors, but I did not separate them. T did not attempt to break 
them down. 

“Q. But it was a part of your damage? A. It was; yes. 
“Q. Why, just a few moments ago, did you tell the court 
that vou did not consider it as any damage? A. I don’t 
remember saving that. You tried to have me sav that I 
thought that was the only damage. I don’t think so. 

“Q. Did you not tell us a few moments ago that whether 
it was there or not your estimate of damage would be en¬ 
tirely the same? A. Of course that is impossible. You 
* 

know there is going to be a barricade there. 

“Q. So you cannot get that out of your head. A. I don’t 
think anvbodv can. 

i % 

“Q. So it is damaged because the barricade is going to 
be there? A. Yes, sir. 

“Q. Why did you tell the court that your damage would 

be exactly the same whether the barricade was there or not? 

•> 


! 
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A. It would be, I think. If the viaduct goes there it is 
going to damage this property; there is no getting away 
from that. I 

“Q. So in your consideration of the parcel you testified 
to a few moments ago, 133/59, the one that you are just 
testifying to, 133/54, and the gasoline filling station prop¬ 
erty that you are going to testify to, you have con- 
128 sidered this road as being closed and barricaded 
and you cannot get it out of your mind! A. I can¬ 
not, because it is going to be there. 

4 4 The Court. You have got to get it out of your mind in 
arriving at your damages. It is not a proper matter for 
you to consider. The court has ruled on that. 

“The Witness. We will discontinue it, then. ! 

“Mr. Fowler. Do vou want to take vour estimates and 

* * 

revise them? 

“A. No; I am going to stick to what I have already said. 
I think the damage would be that extent. 

“The Court. You have stated that you took into consid¬ 
eration the fact that this road would be barricaded. What 
weight did you give that ? 

“The Witness. Well, Judge, 1 gave it some weight. 

“The Court. Perhaps you did not understand— 

“The Witness. But I still maintain that I can conceive 
of the damage being just as great without that. 

“The Court. Eliminate that, then, and do not pay any 
attention to the barricade, and assume that the road is 
going to be open. 


“Mr. W. C. Sullivan. If your Honor pleases, would your 
Honor mind adjourning the session at this time and letting 
this witness re-figure, in view of this? It would not be a 
much earlier adjournment than we usually take. 

“The Court. I am perfectly willing to do that. j 
“Mr. Sullivan. And proceed on Monday. 

“Mr. Fowler. He says that he will not change his fig¬ 
ures; so it would not make any difference. But I have no 
objection if counsel wants to adjourn. 

“The Court. We will adjourn until Monday, then.” 

On redirect examination the witness testified that 
129 since the adjournment he had further considered the 
maps and studied the properties and as a result he 
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found that his damages would be the same as he had testi¬ 
fied to before. 

“Mr. W. C. Sullivan. And what is the reason—do you 
mean the damage would be the same whether a physical 
barricade would be up across it or not? 

“A. I do.” 

On cross-examination, the witness said that he had been 
working on this steadv for nearlv a month, that he thinks 
that the damage is as great whether the taking is to be 
at the grade crossing or not, that the elements of dam- 
age besides change of grade include loss of advertising- 
value, by change of grade he understands the viaduct 
being behind the property about 24 feet high above the 
grade of the lot, other elements of damage are that the 
viaduct gives one the impression that the houses are in a 
hole, which is detrimental, also considered the loss of adver¬ 
tising value being a bottled-in street, the whole picture will 
be unsightly so far as these properties are concerned, also 
the 14-foot strip, does not know what it will be used for, 
will be a nuisance from parkers coming in and parking at 
night, and racketeers, a dark strip, they could park in there, 
parkers and petters, considered all of these elements in a 
group altogether and arrived at his figure, by loss of adver¬ 
tising value means the properties are now on the boule¬ 
vard, an arterial highway and to property not on an arterial 
highway, the houses add nothing to the value of the prop¬ 
erties; that he is considering the property for second com¬ 
mercial purposes, does not think it would increase the value 
for such purposes by taking the property off an arterial 
highway where there is lots of travel and having it still on 
a highway where there is lots of use, its main value is 
130 being on an arterial highway, the amount of traffic 
that goes there, if you give your number as being on 
a side street many people would not know where it is pos¬ 
sibly, if you said a street like Michigan Avenue or North 
Capitol they would know; can’t think of any use that this 
property could be put to that the value would be increased 
by reason of limited traffic instead of greater traffic; that 
the free flow of traffic is the life blood of a gasoline station; 
that he is very well versed in gasoline property; that he put 
a land value of $2 a foot before and of $1 a foot after on the 
dwelling house properties. 
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On further direct examination, the witness Edmonston 
said that he had examined the gasoline station property 
consisting of Parcels 133/51, 133/47, 133/57 and 133/79; 
that they contained 126,474 square feet which he valued at 
$3 per square foot, or a total of $78,912 for the land, he 
valued the improvements at $10,850, or a total present value 
of $89,762; that there will be left after the taking 15,084.2 
square feet which he values at $1.25 a foot and what is left 
of the improvements he values at $6,000, a total after the 
taking of $24,855.25, making the damage $64,906.75; that 
if at the time of the institution of this proceeding Parcel 
133/51 was not in the same ownership as the other three 
parcels but was and for a long time had been in the same 
use, used in fact as a part of the station it would have no 
effect upon his opinion in so far as that parcel is concerned; 
that the elements he has taken into consideration are the 
restriction of the size of the station, it being what he con¬ 
siders a master class or class A station, Ralph is using 
every bit of it, the whole 26,000 feet, since they are going 
to take off some 11,219 square feet the property will be 
damaged by the restriction in size; he also consid- 
131 ered the loss of advertising value, the change of 
grade, which will be very damaging and detrimental, 
the grade of the viaduct and the grade of 10th Street, the 
fact that one corner at 10th Street will be raised a foot and 
another corner farther to the south six inches;! that the 
14-foot strip in the rear will be some damage to the station 
but not so terribly much. 

On cross-examination, he said that he figured the total 
area of the four parcels at 26,304 square feet, his valua¬ 
tion is entirely a gasoline station value, the use to which it 
is best adapted; that Ralph is using all of the area, includ¬ 
ing all of Parcel 133/51, his grease pit or lift is on the west 
side of the station and 133/51 is to the west of the present 
building, it is absolutely necessary for him to go over Par¬ 
cel 133/51 to conveniently get to his grease pit and any 
other grease pit that he might put in there as: business 
would warrant, he is using it for cars to drive over to the 
grease pit and also for cars to park there after repairs or 
servicing; that 133/79 makes the access coming from the 
east a little easier, thinks also being used as a kind of little 
summer garden, it has tables and chairs and various other 
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things there so that people can drive in in the summer and 
sit there while their cars are being fixed, would not call that 
exactly a summer garden, thinks more used in the summer 
although you can use it in the winter, don’t know when he 
acquired that parcel, that did not interest witness, did not 
see where it made any difference nor when he acquired 
133/51, was considering the gas station as a whole; 
132 witness sold a gasoline station on North Capitol 
Street having nearly 18,000 feet, North Capitol and 
Pierce Streets, used to own part of one at Vermont Avenue 
and L Streets, which has 20,000 square feet and some more 
ground behind it; asked what is the average size of gasoline 
filling stations he replied that depends, some are simply 
one-purpose stations, simply sell oil and gas, this is a mas¬ 
ter station, doing repairs, selling tires, batteries, acces¬ 
sories and everything and the size is to its advantage rather 
than to its disadvantage; they are going to lop off part of 
the station on 10th Street, 5,000 feet, going to leave him 
just a little triangle in there, with the grade a foot and a 
half higher on the front, he has not very much room to take 
that fall, it is going to make a down grade right to the 
building; the viaduct will be about eleven feet high back 
at a point indicated and sloping down to nothing, about 3 
feet 8 inches, will also take the frontage on Michigan Ave¬ 
nue for the viaduct and it will be absolutely inaccessible so 
far as the gasoline station is concerned; the part taken 
out of Parcel 133/57 is now being used in part for pumps, 
five of the pumps will come out, they are about 15 feet in on 
that parcel, it has a driveway, you drive over to get to the 
pumps; that there is very little traffic on 10th Street, if 
any, it is all on Bunker Hill Road. 

On re-direct examination, the witness Edmonston stated 
that as part of his studies of the property he learned the 
different items of business conducted there and was in¬ 
formed of the amount of business done in the different 
branches; that the average size of a station of that sort, is 
anywhere from 10,000 to 25,000 square feet; he understands 
that there is a gasoline storage tank on Parcel 133/79 and he 
saw’ the top of the tank; that when cars go into the Ralph 
station from the east, in order to get out they have to 
swing onto Parcel 133/51, which is used for the storage of 
automobiles left there for servicing purposes, he has seen 
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plenty of automobiles stored there and was never there at 
any time when he did not see some stored there. 

133 Witness was asked if any portion of 133/57 ex¬ 
tending out into 10th St reet was being used; He tes¬ 
tified that no part of it was being used to drive over as a 
street; that they have to come down 10th Street and turn 
out and around this property. 

He further testified that he had made no separate valua¬ 
tion of Parcel 133/51. I 

By Jesse A. McKeever: that he is a real estate broker, 
has pursued that calling in the District of Columbia about 
15 years, is in business for himself, the J. A. McKeever 
Company, and has been for 6 years—general brokerage bus¬ 
iness, gasoline stations, property management, and ground, 
general all around real estate brokerage business, including 
purchase, sale, leasing and appraisal of gasoline stations, 
the nearest gasoline station sale with which he has been 
concerned is at 12th and Franklin Streets, N. E., about 60 
days ago and he listed three others within 6 or 8 months, 
thinks he has become familiar with the values of real estate 
and particularly of gasoline stations in the District of Co¬ 
lumbia in the course of his experience; that there is very 
decidedly a difference in value between a site for a prospec¬ 
tive gasoline station and a going station; that second com¬ 
mercial sites sell for a higher price for gasoline station pur- 
noses than do first commercial areas because vou do not 

• I 

have to go to the bother and expense of getting signers, 
sometimes you have to buy people to sign for you; that after 
the viaduct is built a gasoline station will be practically val¬ 
ueless because of the fact that traffic will not go through 
there the way it is planned with the little 17-foot roadway 
west of the railroad tracks, a gasoline station has got to 
have traffic, does not think any prudent man will 

134 drive through a 17-foot narrow roadway and make a 
grade crossing over a railroad when he can with no 

more effort cross on a viaduct that goes over that grade 
crossing; that he did not consider the viaduct at all as an 
element of damage but would not go so far as to sav that 
the viaduct will cause no resulting damage, it would have a 
tendency to bottle the property up where business would not 
get to it with ease, and he did not take the 14-foot strip into 
consideration at all; that Parcels 133/47, 133/79 and 133/51 
contain a total of 26,304 square feet, he values the property 
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at $3.25 a square foot, or a total of $85,488, after the taking 
15,086 square feet will be left which he thinks will then be 
worth $1 a square foot, leaving a total damage of $70,402; 
that he did not consider any damage to the improvements 
on that property but only considered the land itself and in¬ 
cluded Parcel 133/51; that if he knew that Parcel 133/51 
was not at the time the proceeding was instituted in the 
same ownership as the other three parcels but was and for 
a long time prior thereto had been in the same use as part 
of the station, his opinion of value would not be changed; 
that lie has inspected the property and has seen considerable 
use being made of Parcel 133/51 as a driveway for access 
in and out, to the greasing pits and for the parking of cus¬ 
tomers’ cars; that in determining his item of damage at 
$70,402 he took into consideration that this is a very unique 
piece of property for a gasoline station, when the contem¬ 
plated improvement is completed its value for that use will 
be practically destroyed, it will then be a very hard station 
to get into and out of from the new proposed road, there 
will be east bound traffic on the new viaduct which would 
have to go down and which would not see the station ap¬ 
proach because it would be below same, they would not see 
the station or know it was there, if they did know it 
135 was there they would have to make a right-angle turn 


down into 10th Street and into the station and out on 
existing Bunker Hill Hoad to get back on the main highway, 
the west bound traffic would see it as they approached but 
would have to make a left hand turn across the stream of 
east bound traffic to go into the station, and the shape of 
the ground left is going to be rather difficult to work as to 
entrances and exits, it would be very poor for gasoline sta¬ 
tion uses; that he was informed as to the character, classes 
and volume of business done there. 

On cross-examination as to Parcel 133/13 a gasoline fill¬ 
ing station not involved in this appeal witness stated that 
the closest sale he had ever made aside from 12th and 
Franklin Streets, N. E. 60 days ago, about six blocks away, 
was a post office about 12th and Monroe Streets, three blocks 
away, several years ago; that he had never sold anything in 
the immediate territory and no residential or first commer¬ 
cial property anywhere near in the last five, six or seven 
years, with the exception of the post-office at 12th and Mon¬ 
roe and one house; that he has never sold any second com- 
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mercial property in the vicinity; that he was called three or 
four days ago to make an investigation and prepare himself 
to testify; that he went out to view the property Friday, 
Saturdav and Sundav; that he drove back there arid drove 
up Porto Rico Road and studied the whole situation; that 
he found no sales in that particular area to help him in for¬ 
mulating his opinion; that he had investigated no sales, for 
the reason that the property he was asked to appraise was 
used property and he saw nothing else that would probably 
affect it; that he considered the railroad to be some traffic 
hazard; that after the viaduct is built the property will be 
practically valueless as a gasoline station; and, thereupon, 
the following occurred: 

136 “Q. Did you have in mind that the crossing would 
be kept open? A. Yes, sir. 

“Q. What other element did you have in mind? How 
about the viaduct itself ? How much did vou consider that ? 
A. I did not consider that at all. 

“Q. By that do you mean that in your opinion;that via¬ 
duct will cause no resulting damage to the property ? A. No; 
I would not go that far. 

“Q. You say you did not consider it? A. It would have 
a tendency to bottle that property up where the; business 
would not get to it with ease. 

“Q. I am talking about the erection of the viaduct, the 
thing itself. How much did you consider that structure? 
A. The actual structure? 

“Q. Yes. A. I didn’t give that any consideration. 

“Q. You did not give it any consideration at all? A. No. 
“Q. Because, as a matter of fact, it will not be any dam¬ 
age? A. I don’t believe it will for that use.” 

That he gave no consideration as far as damage is con¬ 
cerned to the 14-foot strip in the rear of the property; that 
lie had never stopped at this gas station, neither had he ever 
bought any gas there; that he had never made a sjtudy of it, 
before last Thursday or Friday; that he talked with the 
Manager of the station who gave him figures on the busi¬ 
ness that was being done. 

On cross examination on Parcels 133/47, 133/57, 133/79 
and 133/51, the witness said that this station is more 

137 or less what they call a community statioh to a con¬ 
siderable extent, has been informed that it does a 

very good community business, also informed as to the char- 
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actev and classes of business clone there and the volume of 
business, he used that information partially in formulating 
his opinion as to value and formed his opinion from his 
general knowledge of what other gasoline stations do, the 
amount of business lias a material weight with him, the busi¬ 
ness includes repairing cars, all kinds of repairs, people in 
the community would no longer go there if the station was 
half way down Bunker Iiili Road instead of being on the 
corner, they would only go to the easiest place of ac- 
138 cess, there is a garage there where repairing is done, 
does not know of any garage in that immediate neigh¬ 
borhood that gives the type of service which is supplied by 
tiiis one, it might be true of automobile repairs that people 
In the neighborhood would find him to have the work done 


but that would not be true of general servicing, selling gaso¬ 
line and oil and greasing and washing, the automobile re¬ 
pairs are rather a small element of the business done there, 
yet you cannot separate the items and say whether the sale 
of batteries or repairs brings people there, has to take it as 
a general proposition; that witness talked about the value 
with McGee who is supervisor for the northeast territory 
for the American Oil Company; that he did not attempt to 
value 133/51 seoaratelv; does not know whether he can tell 
what is going to happen with this corner at 10th Street and 
Bunker Hill Road after the proceedings are finished, made 
a study of the treatment of 10th Street, they are taking off 
the corner there to carry the line of 10th Street on south, 
there will probably be some parking left there but does not 
think it will make any material difference whether there was 
or not because the owner of the property cannot use the 
parking to put in pumps, tanks, etc., does not know what the 
parking will be here and made no effort to find out or how 
wide the sidewalk will be, naturally assumed that water and 
sewage runs down Bunker Hill Road, does not know, in ap¬ 
praising properties makes it his business to find out but did 
not do it in this case because assumed thev were using water 
and sewer and they must be there, very frequently makes 
appraisals upon such assumptions, he does not know 
whether water and sewer exist on F Street but it must be 


there, could not go down to look at the pipes but would not 
definitely find out before dealing in any F Street property, 
did not think it was material whether there would be park¬ 
ing or sidewalk, gave no consideration to the 14-foot 
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139 parking in the rear, that would not enter into his cal¬ 
culations at all, gave some consideration on this par¬ 
cel to the viaduct as an element of damage because in ap¬ 
proaching the property the viaduct is above the west line of 
the property and it hurts the visibility from the traffic that 
goes over the viaduct and towards the east, it is on a corner 
now and will still be after the proceedings are finished. 

On re-direct examination, the witness McKeever further 
said that suppose a parking, wide or narrow, was left on 
the 10th Street side it could not be used for the air pumps 
which are now there, does not think they could use the prop¬ 
erty as it is being used without water and sewer connections, 
he knows the amount of business being done on this prop¬ 
erty and considered the same only from the standpoint of 
whether it was a successful or unsuccessful station; 

On re-cross examination, he further said that he thinks 


lie could to some extent have told by his observation with¬ 
out inquiring as to the amount of gallonage and business 
that is being done and the profits, that the owner, Mr. Ralph, 
told him the gallonage, the amount of business per year, 
that he took into consideration to some extent the amount 


of business before reaching his valuation, does not think it 
would have made any material difference if he had not heard 
the amount of business, observed it with his own eyes, and 
he did take it into consideration. 

By Joseph D. Sullivan: that he had been engaged in the 
general real estate business in the District of Columbia for 
25 years, sales and appraisals, and had bought and sold and 
appraised all classes of real estate in all sections of the 
District of Columbia, including school sites, first and second 
commercial ground, investment properties, dwellings and 
gasoline filling stations; that he is interested in a sub- 
140 division of 23 y 2 acres known as LaSalle Park, located 

at 18th and Michigan Avenue about 8 blocks beyond 
the Ralph station, he is the treasurer and his firm has made 
all sales in the subdivision; that in the last 10 vears he has 
sold a dozen or more gasoline stations; that he had made a 
study of this case and had examined certain properties in 
this proceeding, including two gasoline filling stations, for 
the purpose of forming and expressing his opinion as to the 
present and after market values. 

After testifying as to Parcel 133/59 which is not involved 
in this appeal on cross-examination the witness stated that 




96 ROBERT A. RALPH ET AL. VS. MELVIN C. HAZEN ET AL. 

the nearest first commercial property he had sold was at 
12th and Quincy, three blocks away, 2 years ago, and the 
nearest second-commercial property was about a mile 
away; that he had never bought or sold any first or second 
commercial property indicated on the zoning plat intro¬ 
duced in evidence except at 12th and Quincy Streets; that 
what property sold for was immaterial, and therefore he 
investigated no sales; 

141 Thereafter witness testified as to Parcel 133/54 
which is not involved in this appeal and on cross-ex¬ 
amination stated that he might be a little hazy on the 4-3-2-1 
rule; that he does not know what the rule means; that he 
has done very much appraising and has testified in condem¬ 
nation cases, never testified in any street cases before; that 
he sub-divided La Salle Park, that it would make no differ¬ 
ence in his after value whether the viaduct was built right 
on the taking line or 14 feet farther back from the taking- 
line ; that he considers the 14-foot strip more or less of an 
allev, would term it an allev but he does not know what it 
will be; he considered the 17-foot roadway running from 
7th Street which affects the property as second commercial 
by the inaccessibility of getting to it, does not think the pub¬ 
lic would come down a small road like that; 

On further examination this witness stated that no 

142 portion of Parcel 133/57 was used for street pur¬ 
poses at the present time; for gasoline filling station 

purposes a corner is more valuable than an interior prop¬ 
erty, would term Ralph’s station a master one, a master 
station is one where you can have all sorts of service, not 
true that master stations are more valuable in the interior 
than on the corner, economical size of a gasoline filling sta¬ 
tion in this vicinity is 10,000 feet or more; that Parcels 
133/79, 133/57, 133/47 and 133/51 contain 26,304 square 
feet; 11,169 square feet are being taken from the four par¬ 
cels, there are 11 pumps, 5 of which will be taken leaving 
6, the building is 40 x 75 feet, considers the present holdings 
worth $107,064, 26,304 square feet at $3.50 per foot, or $92,- 
064 plus $15,000 for the improvements; after the condem¬ 
nation the owner will retain 15,135 square feet of second 
commercial ground not suitable for a gas station, worth 
$1.25 per square foot, or $18,924, plus $7500 for the im¬ 
provements. the net damage being $80,640, including Parcel 
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133/51, if he knew that that parcel at the time of the filing 
of the petition was in a different ownership but \v r as and 
had for a considerable period of time been in the same use, 
it would not affect his opinion as to the value; that the ele¬ 
ments of damage are the change of grade of 10th Street, the 
entrance of the viaduct into that street, the inac- 

143 cessibilitv of automobile traffic due to the 17 foot 

* i 

road west of the railroad, the 14-foot parking space 
in the rear, on account of the grade of the viaduct it would 
be a suicidal thing for an automobile east-bound to attempt 
to make the right hand turn into this station, and the traffic 
going west would be the same way, it would be a hazard to 
cross through the east-bound traffic, the condition of the 
grade will leave the station somewhat in a hole. 

On cross examination, the witness Sullivan said that he 
calculated himself the figures to which he has testified, got 
the figures as to the total area off the plat book and deducted 
the amount being taken therefrom; Ralph has been park¬ 
ing cars over the whole area and witness thought he owned 
it all, that was his general impression until recently, made 
no effort to find out wffien he acquired any of the four par¬ 
cels or what he paid for 133/79; does not know of a similar 
situation anywhere where a gasoline station would be placed 
in the predicament this one is going to be in with traffic 
coming down the runway, and turning in, 10th Street is 
going to be raised and the Ralph station will be lower than 
the level, the “F-6 inches” on the grade plat means that 
10th Street will be filled six inches at that point, the fill has 
not actually been made at the present time, thinks it is going 
to be very very dangerous to make the turn off the viaduct 
into the Ralph station, it is necessary to make a double 
right-angled turn at that point; and thereupon the witness 
said that it was his idea that 10th Street would include a 
tree-box space, curbing and sidewalk, six feet for the side¬ 
walk and three feet for the parking space, and that in so 
saying he was expressing his opinion and not his knowl¬ 
edge, thereupon, these property owners moved to strike out 
the said statement of the witness, which motion was 

144 by the Court overruled, and to which ruliiig of the 
Court these property owners then and there noted an 

exception, which was by the Court allowed and duly entered 
upon its minutes. 
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Bv Harold E. Doyle, called by other property owners 
than those taking this appeal: That he is in the real estate 
business, with the Thomas J. Fisher Company, has been for 
42 years, all with that Company, office has covered more 
<>-enerallv the District than anv one of the larger offices, 
some have specialized in sections, witness’ office has always 
had charge of the Chevy Chase development, witness has 


managed the sales department practically from the start, 
worked it up, he represented the utilities, the B & 0 Rail¬ 
road, and the Terminal Company, in locating its present 
Union Station, he represented fhe Capital Transit Com¬ 
pany, and other Companies in locating business property, 


second commercial and industrial, always has one or two 
negotiations on for the utilities, two or three at this time, 
the properties bought for the Union Station comprised 31 
city blocks and all the leads from the city out to the Dis¬ 
trict Line, witness’ experience included the purchase, sale 
and appraisement for others of land in all sections of the 
District and all kinds of real estate, industrial, second com¬ 
mercial, first commercial and residential, he has repre¬ 
sented and appraised for several of the nationally known 
trust companies and life insurance companies, has served 
as a real estate expert in many court proceedings, fre¬ 
quently for the United States Government and in practi¬ 
cally all of their large ones, up to a few years ago for the 
District Government in most of its cases and has not testi¬ 
fied for it for probably five or six years, has also appeared 


as a real estate expert witness for property owners in con¬ 
demnation cases, has been keeping very actively in touch 
with real estate values in the different sections of the 
145 District, has familiarized himself with all sales in 
the vicinity that he could find that he thought had 
anv bearing on the present proceeding; that he has sold 
quite a number of gasoline stations along the line of Con¬ 
necticut Avenue, they colonized quite a bit in the different 
kinds of gasoline; that he does not know of any 20-foot 
streets in the city, if there are any they are nothing better 
than alleys; that very frequently as high as two or three 
times first commercial value is paid for gasoline filling sta¬ 
tion sites; that the fact that vou cannot establish a gasoline 
station in first commercial area without the consents of 
property owners within a certain radius but can do so in 
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second commercial areas without consents is worth a great 
deal to the second commercial property; that first commer¬ 
cial property is not valuable at all for gasoline filling sta¬ 
tion sites until you get consents, and asked if that fact did 
not make first commercial property more valuable because 
you have to pay high prices for consents the witness said, 
“I can’t see that reasoning. I think you have it back¬ 
wards”; that the grade at which the viaduct descends 
towards 10th Street going East, l]/ 2 , which is 50% greater 
than the grade of 16th Street above Florida Avenue, would 
tend to decrease the value of lands remaining in that 
vicinity. ! 

By Milton E. Groome, called by other property 

146 owners than those taking this appeal: That he is a 
real estate broker and a gasoline station operator, 

operates three gasoline stations for himself, has been in 
the real estate business since 1922, and his early experience 
was connected with Hedges & Middleton, Inc. until 1929, 
during that time dealt with all classes of property, homes, 
lots, subdivisions, apartment houses, business property, 
gas stations, gas station sites, bulk plants, railroad prop¬ 
erty, various kinds and probably most of the types of prop¬ 
erty in the District of Columbia and the vicinity, Maryland 
and Virginia, since 1929 he has conducted a real estate busi¬ 
ness under his own name and has specialized in gas stations 
and properties pertaining to them, in the last ten years has 
sold 45 or more sites, bulk plants and stations, a bulk plant 
is a receiving station for the shipment of gasoline in either 
barges, tankers, or by rail and tank cars, he sold the Tide¬ 
water Oil Company a bulk plant site in Alexandria, Virginia, 
with both rail and water facilities, he also sold the Gulf Re¬ 
fining Company two squares of ground in the southeast and 
southwest sections of the city,, on the water front for deliv¬ 
ery by barges or tanker and with water facilities; that he 
has participated in making the lay-out of a number of gas¬ 
oline stations; that there has been considerable ac- 

147 tivity in the past two, two and a half, and three years 
relative to purchase and development of sites for gas 

station properties, there seems to be a great deal of com¬ 
petition in and around Washington by the different oil com¬ 
panies to be represented here with their products; that a 
corner is more valuable than an interior property for a 
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master gasoline station; that he does not know whether you 
can get an average size gasoline filling station, for the ten¬ 
dency has been to build them smaller, it is just according 
to whom you are dealing with, he does not know just what 
the average size is, would say the average size is 5,000 or 
6,000 feet but does not know just what is the average size 
because there are so many angles to take into consideration, 
conditions have changed since 1931 and 1932, and the av¬ 
erage size might be a little more than the 5,000 or 6,000 feet; 
that a master gasoline station is a large station where most 
any service can be obtained, they sell accessories, tires, etc., 
and do greasing, the idea of a small station is just merely to 
sell gas and oil; that the fact that you have to get consents 
for a gasoline station in first commercial territory does not 
make first commercial more valuable; that the sign law per¬ 
mits a corner to have 200 feet of sign display and an in¬ 
terior lot only 100 feet so that is a double advantage to a 
corner lot as far as advertising is concerned and the more 


conspicuous any retail location is the more valuable 
148 it is; the tendency of the oil companies now is to get 
larger areas. 

By Robert A. Ralph: That he is the owner of Parcels 
133/47, 133/57, 133 79 and 133/51: that at the date of the 
filing of the petition, July 8, 1935, he was not the owner of 
Parcel 133/51, but he became the owner thereof bv deed on 
August 9, 1935; that he uses the entire four parcels in his 
business, Parcel 133/47 in connection with his general line 
of business—gasoline, servicing cars, repairing, battery, 
tire and accessory business, Parcel 133/57 for servicing cars 
on the aerials on the east side of the building, for repairing 
fiat tires and for running around the entire building, there 
are underground tanks on that parcel and also on Parcels 
133/47 and 133/79, which last named parcel is used for stor¬ 
ing cars after making repairs, also in the summer time when 
womenfolks come in with children it is a park for them to 
sit down and take care of the children, there is one under¬ 
ground tank in that parcel, and thereupon the following 
occurred : 


'‘Mr. Fowler. I object. If your Honor please, the rec¬ 
ord specifically shows that Parcel 133/51 was acquired 
after the filing of this petition. The testimony of this prop- 

ertv owner’s witnesses so far has been based on the theorv 
* * 
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that this property should be valued as an entirety, including 
Parcel 133/51, but all of that testimony should be stricken, 
and this witness should not be permitted to testify about it 
as a part of his parcel, because you cannot consider the ac¬ 
quisition made after the petition was filed as a part of his 
property to be valued as a part of his property. 

“The Court. You cannot take it away from him 
149 even after the condemnation suit without paying 
him for it? 

“Mr. Fowler. Oh, no. We agreed a few days ago that 
any property acquired after the condemnation petition 
was filed could not receive any enhanced valuation because 
of that acquirement. They propose to show Parcel 133/51 
as part of that site. That condition did not exist at the time 
of the petition. 

“Mr. W. C. Sullivan. Oh, yes, it did. 

“Mr. Fowler. Oh, it did not. The property owner could 
have stopped him from using any part of it. It has no val¬ 
uation. 

“Mr. W. C. Sullivan. We undertook at the time the testi¬ 
mony of the experts was put in, and we are now following 
up that undertaking, to prove that Ralph had used that par¬ 
cel for a long time prior to his acquiring title and for a long 
time prior to the institution of these proceedings, and that 
he had to use it. 

“We are now proceeding along the line of asking him 
how long he has been using it for his purposes, and will then 
show that it is absolutely necessary to do it and that if the 
adjoining owner had not permitted him to use it, it would 
have been necessary for him to purchase it. Common sense 
shows that it has the same value . 9 9 

“The Court. I will sustain the objection and allow you 
an exception.” 

And thereupon the said Robert A. Ralph noted an excep¬ 
tion to the ruling of the Court, which was by the Court al¬ 
lowed and duly entered upon its minutes. 

And thereupon the said witness Ralph further testified 
that he conducts there gasoline, oil, accessories, battery, 
oiling and greasing, general repairs and car washing busi¬ 
ness, he identified an exhibit showing the extension of some 
light lines on the west side of the building, the extension of 
the rear island and the front island on the west side 
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150 of the building, and hydraulic lifts, which were not 
shown bv the surveyor on his survey on the west side 

although the islands were shown by him on the east side, the 
islands being exactly as shown on the blueprint, and it also 
shows all lifts, they were put on by an employee of witness 
who is a draftsman and architect, and witness verified them 
after they were put on, that the southermost of the two 
platforms which is extended to the west comes to a point 
13 feet from the line between Parcels 133/47 and 133/51, 
there is a pump, which sits eastwardly from the west end 
of the island exactly one foot, making a total of 14 feet 
from the east line of Parcel 133/51, the rear lift comes within 
1 foot 0 V 2 inches, and another one 4 feet 10 inches from the 
same line, the average overall length of an automobile is 
16 feet bumper to bumper and the average width 6 feet, the 
overall length of the lift is 16 feet 5 1 / 2 inches, and the 
width 6 feet 1 inch, the width of the southermost island on 
witness’ property is 4 feet and of the rear island 3 feet 10 
inches, 3.85 feet for the island on the east side of the build¬ 
ing in the rear, the width of the driveway between the south 
front of the building and the south pump is 12 feet 6 inches, 
there are different rules as to the amount of space allowed 
for parking cars for storage, witness allows 18 x 7 feet, and 
thereupon the plat with the notations aforesaid was offered 
and received in evidence, which said plat, though not physi¬ 
cally incorporated herein is made a part hereof with leave 
to any party to produce the same on hearing in the Court 
of Appeals. 

And the witness further said that the lifts had’ been there 
for five years, and in order to get to them people have trav¬ 
eled over Parcel 133/51 during the entire time, could get 
on the most southerly lift by skimming between the east line 
of the parcel and the western end of witness’ property, by 
raising the lifts and turning them, but when the lifts 

151 are down sitting as they generally do on a 45 degree 
angle, cars have to run over Parcel 133/51 to reach 

them, and the majority of cars after being serviced at the 
southermost of the platforms get from the platform into 
Bunker Hill Road by running over Parcel 133/51, if it has 
a gasoline tank up on the cowl it may possibly get around 
without running on that parcel, and thereupon the follow¬ 
ing occurred: 
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‘‘Q. Are there any marks on the ground showing how 
cars do go out that way? j 

“Mr. Fowler. I object. I do not see the purpose of this 
continuous examination on the use of a parcel that adjoins 
this tract. 

‘‘Mr. Sullivan. What we propose to show in answer to 
this question is that it is so essential, in order to run from 
that pump out into the street, to cross into the Hughes lot 
that there is a well-defined roadwav that the cars them- 
selves have established in going from that pump outward, 
as the jury can see upon any inspection they make of the 
property. 

“Mr. Fowler. That is as to Parcel 133/51. Mr. Hughes 
could have stopped them in a minute. 

“The Court. Yes, I sustain the objection.” 

And the said Robert A. Ralph thereupon noted an excep¬ 
tion to the ruling of the Court, which was bv the Court al- 
lowed and duly entered upon its minutes. 

And the said witness Ralph further said that he has ten 
tanks on the property, six of them in the area being taken 
in the proceeding, five of the six belonging to witness; that 
their value is $400; that there are five pumps within the 
taking line, one of which belongs to witness, and the 
value of which is $100; that when he bought the property 
from time to time and applied it to its uses it was all below 
grade, Parcel 133/79 as well as the rest; that prior to ac¬ 
quiring title to Parcel 133/51, he used that parcel 
152 in connection with this station back to 1926 for stor¬ 
ing cars and running over the property continuously 
from 1926 to the present time, both before and after acquir¬ 
ing title thereto; that a master gasoline station is I a large 
station doing a very large gallonage of business, servicing 
cars to the extent of ignition trouble and electrical trouble, 
the selling of sundries for automobiles such as tires, puro- 
lators, filters, oil and grease, tire repairs and batteries, and 
a ; one-stop service station is a master station with all those 
elements plus the repair business, witness’ is a one-stop 
service station; that from November 1, 1934 to October 31, 
1935, the gasoline gallonage at his station-comprised 363,- 
000, the oil 4400 gallons, the grease business totaled $1100, 
the battery business $1500, repairs $4500, tire business 
$4000, and accessory business $2000, he did not take the 
figures for the washing of cars. 
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On cross examination the witness further said that he 
himself had been operating the station for fifteen years, he 
first owned Parcel 133/47, which was then an interior lot, 
not a corner, became a corner when he bought Parcel 133/57, 
would say in 1922 or 1923, that his mother owned Parcels 
133/47 and 133/57, he bought them from her during the 
present year, was not just operating for his mother but 
quite a few years ago after the death of witness’ father 
his mother allotted so much for each of the boys who were 
to be the heirs and there was always an understanding that 
the garage business on that property was witness’, acquired 
Parcel 133/79 in 1928 in witness’ own name; that it was 
absolutely necessary for witness to have Parcel 133/51 with 
his layout, and thereupon the following occurred: 

“Q. So before you acquired it the value of your 
153 gasoline filling station depended to a great extent 
upon Parcel 133/51, did it not? 

“Mr. W. C. Sullivan. Just a minute. I object. 

“The Court. Overruled and exception. It is proper 
cross examination. 

“Mr. W. C. Sullivan. I want to get the basis of my ex¬ 
ception, if your Honor pleases. I have not asked this wit¬ 
ness a question about value. He can go into any question of 
use he wants to, but this witness has not been put on by me 
to testify to value; and the pending question deals entirely 
with value. That is the ground of my objection. 

“The Court. I still overrule your objection and allow 
you an exception.” 

And the said Robert A. Ralph then and there noted an 
exception which was by the Court allowed and duly entered 
upon its minutes. 

And thereupon the witness Ralph answered the question, 
“Yes, sir”. 

On further cross-examination Mr. Ralph stated that he 
had no books with him to show the business; that traffic 
coming down 10th Street doesn’t turn out and turn back 
into Bunker Hill Road; it goes right in close to the gasoline 
pump; that 10th Street is being used for street purposes 
today and that he didn’t explain that situation to his wit¬ 
nesses. 

And thereupon the petitioners offered in evidence the en¬ 
tire Zoning Regulations of the District of Columbia which 
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though not physically incorporated herein are made a part 
hereof with leave to any party to produce the same on hear¬ 
ing in the Court of Appeals. 

Mr. Lewis R. Watson was again called as a witness on 
behalf of the District of Columbia, in rebuttal, and 
154 testified that he had made an actual measurement 


with a tape on Blair Road, in front of Lot 85, Square 
3372, the width at that point is 22 feet, it is an old-time road 
and he thinks the present width of Blair Road from build¬ 
ing line to building line is 33 feet. Witness further testified 


that he had actually measured with a tape as close as he 
could get it the portion of Michigan Avenue shown on the 


condemnation plat at a point just this side of Perry Street 


and it is 22 feet within an inch more or less. 


And thereupon the property owners requested the Court 
to reopen the case and take judicial notice of District Court 
case No. 2366 and to permit to be put in evidence the peti¬ 
tion and plat in that case showing that the District has 
taken the position officially that the width of Blair Road is 
inadequate and it must be widened and that the District is 
now engaged in a proceeding to widen same, to which re¬ 
quest the petitioners objected and which objection was by 
the Court sustained, to which ruling of the Court these 
property owners noted an exception which was by the Court 
allowed and duly entered upon its minutes. 

And thereupon both sides rested, and prayers for in¬ 
structions were accordingly submitted to the Court includ¬ 
ing the following: 

The petitioners offered the following instruction: 

Gentlemen of the jury, your duties are to ascertain the 
damage which will be suffered by the respective owners of 
the several parcels of land condemned by these proceedings. 
You are instructed that the several parcels of land to be 
condemned are to be appraised at their present fair market 
value, with reference to the most advantageous use or uses 
to which they can be respectively put. By fair market 
value is meant what the property would sell for in 
155 cash, or terms equivalent to cash, when offered for 
sale by one who is willing but not obliged to sell to 
one who desires but is not obliged to buy. To which these 
property owners objected on the ground that by combining 
therein in one instruction the matters of damage and of 
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appraisal of market value the prayer is calculated to con¬ 
fuse and mislead the jury, and in lieu thereof these prop¬ 
erty owners offered the following prayers: 

1. Your duty is to ascertain the damage which will be 
suffered by the respective owners of the several parcels of 
land condemned by these proceedings. 

2. If part only of any lot or lots, piece or pieces or parcel 
or parcels of land is being taken, the measure of damages 
is the difference betwnen the present fair market value of 
the whole lot or lots, piece or pieces or parcel or parcels of 
land and the fair market value of wiiat will remain thereof 
after the part is taken. 

3. By fair market value is meant what the property wnuld 
sell for in cash or on terms equivalent to cash viien offered 
for sale by one who is whiling but is not obliged to sell to 
one who desires but is not obliged to buy. Such fair market 
value is to be determined with reference to the most valu¬ 
able use or uses to which the respective properties could be 
put. Which objection to the said prayer of the petitioners 
the Court overruled and which offer of substitute prayers 
by these property owners the Court denied, and thereupon 
as a further instruction these property owners offered No. 2 
aforesaid with the words “considering benefits and dam¬ 
ages as hereinafter explained” added at the end of it, and 
wdiich prayer as so amended the Court declined, to each and 
every of wrhich rulings of the Court these property owners 

then and there noted an exception which w-as by the 
156 Court allowed and duly entered upon its minutes. 

The petitioners then offered the following prayer: 

You are instructed that Parcel 133/51 w r as owned by Ellis 
W. and Edith E. Hughes at the time of the filing of the peti¬ 
tion in this case and in your consideration of this parcel 
you are to view it in this ownership and not in the same 
ownership as the Ralph properties, Parcels 133/47, 133/57 
and 133/79. 

The property owner Robert A. Ralph requested the Court 
to give the following instruction in connection therewith: 

If parcels of land though in a separate ownership are 
being put to a single use, and if that use is the most ad¬ 
vantageous one for the said parcels, and if it gives to them 
an aggregate value in excess of their values considered 
separately, the jury shall consider that fact in making up 
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their awards. Which requested instruction the Court de¬ 
clined to give, to which ruling of the Court, its refusal to 
give the same and the giving of the said instruction re¬ 
quested by the petitioners without giving the said instruc¬ 
tion as requested in connection therewith, the property 
owner Robert A. Ralph then and there noted an exception, 
which was allowed by the Court and duly entered upon its 
minutes. 

Thereupon the petitioners requested the Court to give the 
following instruction: 

The jury are instructed that in appraising the value of 
the lands in this proceeding, no compensation can be al¬ 
lowed for the loss of future profits or business of any char¬ 
acter, or for any injury to business whatsoever, for per¬ 
sonal property, or the expense or inconvenience of! moving 
the same. Nor can the difficulty of procuring other places 
of residence or for business purposes be considered. To 
the first sentence of which Robert A. Ralph objected, which 
objection was by the Court overruled, and to which 

157 ruling of the Court the said Robert A. Ralph then 
and there noted an exception which was by the Court 

allowed and duly entered upon its minutes. 

The petitioners requested the Court to instruct the jury 
as follows: 

The jury should award no damage for the proposed bar¬ 
ricade of the grade crossing at Bunker Hill Road and 
Michigan Avenue, and should award no damage for 

158 diversion of traffic, and no damage for the viaduct 
except in so far as the jury may believe that the 

change of grade caused by the construction of the; viaduct 
and approaches affects values, or causes damages. Which 
requested instruction these property owners moved the 
Court to amend by striking out the words “the change of 
grade caused by the construction of the viaduct and ap¬ 
proaches” and substitute “the contemplated project”, 
which amendment the Court declined to make and to which 
ruling of the Court these property owners then and there 
noted an exception which was by the Court allowed and 
duly entered upon its minutes. 

Thereupon, and in connection with the instruction last 
mentioned, these property owners requested the Court to 
instruct the jury as follows: 
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16. In determining both damages and benefits the jury 
shall take into consideration the fact that the purpose of 
this proceeding is to entirely eliminate any crossing at 
grade over the tracks of the B. & 0. Railroad at Bunker 
Hill Road or Michigan Avenue. 

17. In determining both damages and benefits the jury 
shall take into consideration the fact that Bunker Hill Road 
or Michigan Avenue is to be barricaded or closed in some 
other way at the grade crossing over the B. & 0. Railroad 
tracks. 

18. In determining the damages you shall include allow*- 
ances for such as result from the contemplated project, in¬ 
cluding diversion of traffic and the erection of the viaduct 
in so far as the completion of the project will cause the 
same and in so far as such damage results from the change 
in situations and topographical conditions. 

Each of which instructions the Court declined to give, to 
each of which rulings of the Court these property owmers 
then and there noted an exception which was by the 

159 Court allowed and duly entered upon its minutes. 

The petitioners requested the Court to give the 
following instruction: 

The jury may consult its own convenience as to the time 
and place of meeting for the purpose of deliberation, but 
should endeavor to reach a conclusion and return its verdict 
as speedily as possible. The verdict should be in writing, 
signed by them or a majority of them, and should be re¬ 
turned to the Court on or before the 20th day of January, 
1936. To which the property owners objected and offered 
as a substitute the two following instructions: 

26. The jury may consult its owm convenience as to the 
time and place of meeting for the purpose of deliberation 
but should endeavor to reach a conclusion and return their 
verdict as speedily as possible. The verdict must be in 
writing and must be prepared by the jurors themselves, 
without any assistance from anyone representing either the 
District Government or the property owners or any of 
them. The verdict must be signed by them or a majority 
of them and should be returned to the Court on or before 
the.day of., 1936. 

26 V 2 . When the jury has arrived at its verdict, the 

160 foreman will so inform the clerk of this court. 
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Should the jury determine to make one award for 
two or more parcels in the same ownership, the clerk shall 
be advised thereof. Thereupon, the clerk shall cause a 
form of verdict to be prepared under the direction of the 
Court. The clerk shall give notice to counsel of record of 
the proposed form of the verdict with an opportunity to 
object thereto prior to its submission to the foreman of the 
jury. When the verdict has been written upon the forms 
furnished the jury, the foreman shall advise the clerk of 
this court. Which objections to the petitioners’ instruc¬ 
tions the Court overruled, and which requested substitute 
instructions the Court denied, to each of which rulings of 
the Court these property owners then and there noted an 
exception which was bv the Court allowed and dulv entered 
upon its minutes. 

These property owners requested the Court to give the 
following instruction: 

12. The jury shall consider all the evidence produced by 
the petitioners and by all of the property owners for the 
purpose of determining the actual market value; land if 
upon the whole evidence they find such actual market value 
in any one or more instance to be either in excess of or less 
than the amount they would find it to be upon the testimony 
with respect to that property alone, they shall nevertheless 
award the actual fair market value as they find it, To which 
the petitioners objected, which objection was by the Court 
sustained, to which ruling of the Court these property 
owners then and there noted an exception which was; by the 
Court allowed and duly entered upon its minutes. 

These property owners requested the Court to give the 
following instruction: 

161 13. In determining the damages or benefits, either 

or both as the case may be, you shall not take into 
consideration as either reducing damages or increasing 
benefits any treatment whatever of Tenth Street as con¬ 
templated by this proceeding, whether paving or improving 
or allotting any portion thereof to roadway, to gutter, to 
curb, to tree space, to sidewalk or to parking. The peti¬ 
tioners have produced no evidence on any such subject and 
neither the jury nor the property owners can know what, if 
anything, can be done in that regard. The jury can; there¬ 
fore, only consider with respect to Tenth Street that it will 
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be open for the uses of a public thoroughfare. To which the 
petitioners objected, which objection was by the Court sus¬ 
tained, to which ruling of the Court these property owners 
then and there noted an exception which was by the Court 
allowed and duly entered upon its minutes. 

These property owners requested the Court to give the 
following instruction: 

20 . No one of the proposed strips known as the IT foot 
roadway West of the railroad tracks, the 20 foot strip under 
the viaduct or the 18 foot strip on the North side of the 
viaduct will be a public street or highway of any kind other 
than perhaps an alley and must be so considered by the 
jury in determining the matter of damages and benefits, 
either or both, if any. To which the petitioners objected, 
which objection was by the Court sustained, to which ruling 
of the Court these property owners then and there noted 
an exception which was by the Court allowed and duly en¬ 
tered upon its minutes. 

Thereupon, these property owners presented separate 
instructions identical with the foregoing except that 
162 one was limited to the 17-foot roadway, one limited 
to the 20-foot strip, and one limited to the 18-foot 
strip instead of combining all in one instruction as afore¬ 
said, to each of which requested instructions the petition¬ 
ers objected, which objection was by the Court sustained, 
and to each of which rulings of the Court these property 
owners then and there noted an exception, which was al¬ 
lowed by the Court and duly entered upon its minutes. 

Thereupon these property owners requested the Court 
to give the following instruction: 

22 . The ownership of the bed of Bunker Hill Boad and 
Michigan Avenue is in the adjoining property owners on 
each side, subject to a private right of way in favor of 
all property owners abutting on the same for the entire 
length thereof and also subject to a public right of way 
over the same, to which the petitioners objected and which 
objection was by the Court sustained the trial Justice re¬ 
iterating his earlier ruling hereinbefore stated that the 
facts recited in said prayer are not material to this proceed¬ 
ing, to which ruling of the Court these property owners 
then and there noted an exception, which vras by the Court 
allowed and duly entered upon its minutes. 
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Thereupon these property owners requested the Court to 
give the following instruction: 

23. The public right of way over Michigan Avenue and 
Bunker Hill Road does not confer upon the petitioners the 
right to place a complete or even partial obstruction or ob¬ 
structions of any kind in the bed of the same and the pro¬ 
posed viaduct and its approaches constitute a partial ob¬ 
struction for which damages must be paid to all adjoining 
owners of the fee title thereto and also to all owners of a 
private right of way in the same, and the jury must in this 
proceeding determine and award such damages to 
163 all such owners. To which the petitioners objected 
and which objection was by the Court sustained, to 
which ruling of the Court these property owners then and 
there noted an exception, which was by the Court allowed 
and duly entered upon its minutes. 

Thereupon these property owners requested the Court 
to grant the following instruction: ; 

21. In determining the matter of damages and of benefits, 
either or both as the case may be, the jury cannot consider 
the proposed 14 foot strip on the south side of the viaduct 
of the open spaces under the viaduct as subject to travel or 
to use by the public to any extent whatever but must regard 
the same as in public ownership over which adjoining prop- 
ertv owners have no control and that thev will be tres- 
passers in attempting any use or control of same for any 
purpose whatever. To which the petitioners objected, which 
objection was by the Court sustained, to which ruling of the 
Court these property owners then and there notedi an ex¬ 
ception, which was by the Court allowed and duly entered 
upon its minutes. | 

Thereupon the property owners requested the Court to 
grant the following instruction: j 

“ 21 V 2 - In determining the matter of damages and of ben¬ 
efits, either or both as the case may be, the jury cannot 
consider the proposed 14-foot strip on the south side of 
the viaduct or the open spaces under the viaduct as subject 
to travel or to use by any adjoining property owners to any 
extent whatever but must regard the same as in public own¬ 
ership over which adjoining property owners have no con¬ 
trol and that they will be trespassers in attempting any use 
or right of travel over same for any purpose whatsoever,” 
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To which the petitioners objected, which objection was by 
the Court sustained, and to which ruling of the Court these 
property owners then and there noted an exception which 
was by the Court allowed and duly entered upon its min¬ 
utes. 

Thereupon, the case was argued to the jury by 

164 counsel on both sides and the Court charged the jury 
as set out in the transcript of record, which charge 

by this reference thereto is hereby made a part of this bill 
of exceptions. 

And thereupon, and before the jury retired to deliberate 
upon their verdict, these property owners renewed sep¬ 
arately and severally each of the objections and exceptions 

theretofore taken bv them and as hereinbefore set out in 

•/ 

this bill of exceptions. 

And thereafter, the jury brought in its verdict and award 
as set out in the transcript of record, which by this refer¬ 
ence thereto is hereby made a part of this bill of excep¬ 
tions. 

And thereupon, in due time, these property owners filed 
their objections and exceptions to the said verdict and 
award of the jury, which was set out in the transcript of 
record, and by this reference thereto are hereby made parts 
of this bill of exceptions. 

And thereafter, the Court entered its order overruling 
the said objections and exceptions of these property own¬ 
ers and confirming the said verdict and award of the jury 
in so far as these property owners are concerned, which 
by this reference thereto is hereby made a part of this bill 
of exceptions, to which action of the Court these property 
owners then and there noted several and separate excep¬ 
tions upon each of the grounds of the objections and ex¬ 
ceptions so as aforesaid filed by them, and the same were 
dulv allowed and noted on the minutes of the Court, At the 
time of and immediately preceding the entry of the last 
mentioned order these property owners tendered to the 
Court in lieu thereof a form of order which is set out in 
the transcript of record, and which by this reference thereto 
is hereby made a part of this bill of exceptions, which form 
of order the Court declined to sign, to which action of the 
Court these property owners then and there noted 

165 an exception, which was by the Court allowed and 
duly entered upon its minutes. 
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And be it further remembered, that the foregoing com¬ 
prises the substance of all of the testimony in the case nec¬ 
essary to explain the issues and the questions involved and 
the relations of the parties thereto, and all of the proceed¬ 
ings in the trial of the said issues and questions and each 
and all of the exceptions so stated in the foregoing bill of 
exceptions were duly noted and allowed by the Court and 
entered upon its minutes at the time the same were sev¬ 
erally noted and taken, and these property owners then and 
there prayed the Court to sign this bill of exceptions, and 
the same is accordingly signed and made a part of the rec¬ 
ord in this case now" for then, this 19th day of August, A. D. 
1936, these property owners and the petitioners being in 
Court by counsel and no objection being signified to the 
signing of this statement of evidence. 


JAMES M. PROCTOR, 

Justice 

No objection: 

WALTER L. FOWLER j 

Attorney for Petitioners . 

166 In the United States Court of Appeals for the 

District of Columbia. 


April Term, 1936 


No. 6817. 

" i 

! 

Robert A. Ralph, et al, Appellants , 

vs. 

Melvin C. Hazen, et al, Appellees. 


Appellants’ Designation for Printing Portions of Record . 

Now come the appellants, by their attorney, and hereby 
designate the following parts of the record for printing, as 
covering and including all portions thereof involved in the 
Assignments of Errors. 

The entire transcript of record and bill of exceptions filed 
therewith, with the exception of the following items in said 
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transcript to be omitted because unnecessary and not rela¬ 
tive to the errors assigned. 

Items to be omitted: 

1 . “List of parties to be served by Marshal and returns”. 
(Pages 14-17 transcript). 

2 . “Order appointing jury and directing jurors to view 
land”. (Page 19 of transcript). 

3. “Certificate of Inspection signed by members of the 
jury.” (page 22 of transcript). 

4. The following portions of verdict of jury: 

(a) Item headed “West Brookland, Block 4, taxed 

167 as Square 3657”. (Page 36 of transcript). 

(b) Item headed “Part of Lot 6.” (Page 36 of 
transcript) 

(c) Item headed “Part of Lot 7”. (Page 36 of tran¬ 
script). 

(d) All of pages 37 to 41, inclusive, of the transcript. 

(e) Item headed “Part of tract of land taxed as Parcel 
134/46”. (Page 42 of transcript). 

(f) All of page 43 of transcript, down to paragraph be¬ 
ginning “In Witness Whereof”. 

WILLIAM C. SULLIVAN, 
Attorney for Appellants. 

\ Tower Building, 

Washington, D. C. 

Service of copy of the foregoing acknowledged this 2 day 
of September, 1936. 

WALTER L. FOWLER, 

Attorney for Appellees. 

168 Endorsement: No. 6817 Robert A. Ralph et al., 
Appellants, vs. Melvin C. Hazen et al., Appellees. 

Appellants 7 Designation for Printing Portions of Record 
United States Court of Appeals for the District of Colum¬ 
bia Filed Sep 2-1936 Moncure Burke Clerk William C. 
Sullivan 1120 Tower Building, Washington, D. C. Attor¬ 
ney for Appellants. 
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United States Court of Appeals for the 
District of Columbia. 

April Term, 1936 


No. 6817. 

Robert A. Ralph, et al, Appellants, 

vs. 

Melvin C. Hazen, et al, Appellees. 

Motion as to Printing Record 

Now comes the appellants and respectfully show unto the 
Court as follows: 

1 . The bill of exceptions includes certain plats, among 
others, D. C. exhibit No. 4, (page 5a), a plat from Miscel¬ 
laneous Plat Book, folio 253, (page 7), a plat from Liber 
County 7, (page 8), a plat in Book County Liber No. 6, folio 
103, (page 9), a plat described as a dedication of an addi¬ 
tional fifteen foot widening on both sides of Bunker Hill 
Road between the Lincoln Road and the railroad-right-of- 
way, (page 9), a plat described as showing an additional 
six and one-half foot widening between Harewood Road and 
Brookland Avenue (page 10), a report of superintendent of 
county roads, (page 10), street extension book section 2, 
pages 33-34, (page 10); also a schedule prepared by J. I. 
Irwin, (page 13), an estimate and two plats produced by 
Henry B. Davis, (page 53), a plat produced by the witness 
Robert A. Ralph, (page 83), and the entire zoning regula¬ 
tions of the District of Columbia, produced by the appel¬ 
lees, (page 86), no one of which is physically incorporated 
in the bill of exceptions but each is in express terms made 
a part thereof with leave to any party to produce the same 
on hearing in this Honorable Court. Many of the said pieces 
of evidence could not be satisfactorily reproduced so as to 
be incorporated in the printed record and no useful purpose 
would be served by attempting to so incorporate in the 
printed record any of the pieces of evidence so mentioned 
in this paragraph. 

170 2. The same procedure herein prayed was followed 

by this Honorable Court in accordance with its or¬ 
der, passed in cause No. 6365, and entitled “Raymond F. 
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Garrity, appellant, vs. District of Columbia, et al, appel¬ 
lees”. 

Wherefore, the premises considered, the appellants re¬ 
spectfully move the Court to omit from the printed record 
each and every of the plats and other pieces of evidence 
mentioned in the foregoing paragraph numbered 1, treat¬ 
ing the same, however, as parts of the record on this appeal 
and permitting any party to this appeal to produce the same 
before this Honorable Court at the hearing, subject to all 
such terms and conditions as the Court may impose in that 
regard; but, in the event that the Court should not deem it 
appropriate to grant the foregoing prayer in whole or in 
any particular part, then that an order may be entered to 
bring up from the lower Court by writ of certiorari or 
otherwise as to the Court may seem proper and physically 
incorporate in the record and have reproduced as parts of 
the printed record such of the foregoing plats and or other 
pieces of evidence, if any, as to which the foregoing prayer 
to dispense with the reproduction of the same may be denied 
by this Honorable Court; and that the appellants may have 
such other and further relief as the nature of their case 
mav require. 

WILLIAM C. SULLIVAN, 
Attorney for Appellants. 

Service of a copy of the foregoing acknowledged this 26th 
dav of August, 1936. 

WALTER L. FOWLER, 
Attorney for Appellees. 

171 Endorsement: No. 6817. Robert A. Ralph et al., 
Appellants, vs. Melvin C. Hazen et al., Appellees. 
Motion as to Printing Record. Lmited States Court of Ap¬ 
peals for the District of Columbia Filed Aug 26 1936 Mon¬ 
cure Burke Clerk William C. Sullivan 1120 Tower Build¬ 
ing, Washington, D. C. Attorney for Appellants. 
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United States Court of Appeals for the 

District of Columbia. j 

April Term, 1936 

No. 6817. 

District Court No. 2352. | 

Robert A. Ralph, Catholic University of America and 
Order of Minor Conventuals, Appellants, \ 

vs. 

Melvin C. Hazen, George E. Allen and Daniel I. Sultan, 
Commissioners of the District of Columbia. 


On consideration of the appellant’s motion tiled herein on 
August 26, 1936, with respect to printing the record in the 
above entitled cause, It is ordered by the Court that the mo¬ 
tion be and it hereby is granted, with leave to the parties to 
produce at the hearing for the inspection of the Court cer¬ 
tain exhibits referred to in the Bill of Exceptions but not in¬ 
cluded therein. 

Per MR. JUSTICE GRONER, 

September 23,1936. 

A true Copy, 


Test: 


(Seal) 


MONCURE BURKE 
Clerk , of the United States Court of 
Appeals for the District of Columbia 
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United States Court of Appeals for the District of Columbia 
Filed Sep 23 1936 Moncure Burke, Clerk 
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IN THE 

Hmteb States Court of Appeals; 

FOR THE DISTRICT OF COLUMBIA. 

i 

January Term, 1937. 

No. 6817. 


Robert A. Ralph, et al., Appellants, 

v. 

Melvin C. Hazen, et al., Appellees . 


BRIEF FOR APPELLANTS. 


STATEMENT OF FACTS. 

i 

This is an appeal from a judgment in eminent do¬ 
main proceedings condemning certain lands for public 
use. i 

Robert A. Ralph was at the time of the institution 
of the proceeding the owner of certain parcels of land 
which he was using as a one-stop gasoline service sta¬ 
tion, 1 parts of which were taken in the condemnation 
proceeding. He is also the owner of another parcel 

i A master station is a large station doing a very large gallonage, 
servicing cars to the extent of ignition and electrical trouble, selling 
sundries such as tires, purolators, filters, tire repairs and batteries, 
while a one-stop station is a master plus the repair business. (R. 103) 
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of land, part of which was likewise taken, title to which 
he acquired after the institution of the proceeding, and 
which, with the permission of the owner, he had used 
in connection with his business for manv years, and 
over his objection the Court refused to instruct the 
jury that the said parcel was entitled to whatever value 
its use in connection with the gasoline station and ga¬ 
rage business entitled it. He was also the owner of 
the fee simple title to the center of Bunker Hill Road 
or Michigan Avenue (which will be hereinfter referred 
to as “said road or avenue”) in front of his property, 
subject to a public right of way over the same, and he 
was entitled to a private right of way over the whole 
of said road or avenue throughout its entire length, 
but the trial court refused to so rule and refused to 
permit the jury to consider damage either to his said 
fee simple title or to his right of way. 

The Catholic University of America is the owner 
of the fee simple title to the center of said road or 
avenue in front of its property, subject to the public 
right of way aforesaid, and is the owner of a private 
right of way over the whole of said road or avenue 
throughout its entire length. The approaches for the 
viaduct are to be placed in part in the bed of said road 
or avenue so owned by the University in fee. It was 
not made a party to the proceeding but intervened and 
claimed damages for the interference with its prop¬ 
erty rights, but the trial court refused to permit it to 
prove its damages or to permit the jury to award same 
or even consider the subject. 

The Order of Minor Conventuals is the owner of the 
fee simple title to the center of said road or avenue in 
front of its property subject to public right of way as 
aforesaid, and is also the owner of a private right of 
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way over said road or avenue throughout its entire 
length. It w’as not made a party to the proceeding 
but intervened and the court took the same action with 


respect to its rights as those of the University. 

The petition for condemnation was filed under ex¬ 
press statutory authority for the construction of a ;via- 
duct over the Baltimore & Ohio Railroad tracks at said 
road or avenue by its name Michigan Avenue, and the 
approaches thereto, the statute in express terms pro¬ 
viding that from and after the completion of the via¬ 
duct and approaches the said highway grade crossing 
“shall be forever closed against further traffic of eterv 
kind.” Nevertheless, the trial court ruled that' the 
damages which the appellants would sutler by reason 
of the closing of the highway at the grade crossing was 
not a proper subject of consideration in the present 


proceeding. 

The plan for the viaduct and approaches shows the 
same leaving said road or avenue west of the railroad 
tracks on an angle and running northeasterly from the 
road or avenue with a 17-foot low-level roadway to the 
right of the viaduct wall carrying traffic dowm almost 
to the grade crossing and then turning and passing un¬ 
der the viaduct to the railroad station, with a barricade 
preventing traffic on the 17-foot strip crossing the rail¬ 
road tracks or going to any destination other than the 
railroad station. This 17-foot roadway violates the 
permanent highway law and also the minor street law 
of the District of Columbia, and there is no authority 
for it under the statute providing for the viaduct and 
approaches. The trial court nevertheless ruled against 
the appellants in this particular. 

The testimony offered by the appellees with respect 
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verdict could have been predicated upon the same. Yet 
the verdict was lower than such testimony, despite 
which fact the Court confirmed the verdict. 

In the course of the trial, the appellants offered in 
evidence a letter dated April 12, 1927, from the then 
President of the Board of Commissioners of the Dis¬ 
trict of Columbia stating that in order to build the 
viaduct it would be necessarv first to secure additional 
land within the lines of Michigan Avenue, the appel¬ 
lants contending that this constituted an admission of 
the propriety of their claims with respect to fee simple 
ownership of the bed of Michigan Avenue and the pri¬ 
vate right of way therein, but the trial court excluded 
such evidence. 

The court granted certain instructions requested by 
the appellees and refused to modify same, and refused 
certain instructions requested by the appellants, who 
after the return of the verdict filed their objections and 
exceptions thereto (R. 31-3), and the Court entered an 
order over-ruling the same and ratifying and confirm¬ 
ing the verdict (R. 35-6), refusing to substitute there¬ 
for a form of order tendered by the Catholic Univer¬ 
sity and Order of Minor Conventuals (R. 34-5), the 
difference between the two being that the latter made 
the action of the Court without prejudice to their 
rights in the premises, and it vrould have eliminated 
them from the present record. 

THE ASSIGNMENT OF ERRORS (R. 38-40). 

1. Overruling the objection to the plat accompany¬ 
ing the order of November 1, 1935, which objection was 
made upon the ground that there was no authority of 
law to condemn land to lay out a low-level roadway as 
shown on the plat outside the lines of the viaduct. 
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2. Overruling the objection that there was no legal 
authority for the closing of Bunker Hill Road or Mich¬ 
igan Avenue being treated as a separate matter not 
involved in this proceeding. 

3. Overruling the objection to the plat produced 
from Miscellaneous Plat Book, folio 253, which objec¬ 
tion was upon the ground that the resolution authoriz¬ 
ing the plat had not been produced. 

4. Overruling the objection to the plat produced 
from Liber County 7, part of the Talbert tract, which 
objection was on the ground that it was not an official 
survev but one made without anv showing as to whom 
it was made for. 

5. Overruling the motion to strike out the statement 
of the witness Pinkus that the last mentioned plat 
shows the property lines running up to the North line 
of Bunker Hill Road. 

6. Overruling the motion to strike out the statement 
of the witness Pinkus that the plat produced from 
Book County Liber No. 6, folio 103, shows a widening 
of 15 feet to the at that time existing Bunker Hill 
Road, objection being upon the ground that the plat 
means no more than that the 15 foot on that side which 
was in private ownership was by the plat dedicated 
to public use. 

7. Refusing to make any finding as to the title to the 
bed of Bunker Hill Road. 

8. Overruling the motion to strike out the statement 
of the witness Whitehurst that the barricades shown 
on the plat put in evidence are merely “proposed” 
barricades “if and when Bunker Hill Road may be 
closed.” 

9. Excluding the letter of April 12, 1927, from Com¬ 
missioner Proctor L. Dougherty to Honorable Charles 
L. Underhill. 
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10. Excluding the offers of the Catholic University 
of America and Order of Minor Conventuals, sepa¬ 
rately and severally tendered, to make proof of dam¬ 
ages which will be sustained by them as the result of 
this proceeding. 

11. Overruling the motion to strike out the statement 
of the witness Sullivan as to his idea of the tree box 
space, curbing, sidewalk and parking which would be 
included in 10th Street, which idea was stated by him 
to be an expression of his opinion and not his knowl¬ 
edge. 

12. Sustaining the objections to the testimony of the 
witness Ralph as to the use made by him of Parcel 
133/51. 

13. Permitting the witness Ralph to be asked on 
cross-examination if before he acquired Parcel 133/51 
the value of his gasoline filling station depended to a 
great extent upon that parcel. 

14. Refusing to re-open the case and take judicial 
notice of District Court cause No. 2366 and to permit 
to be put in evidence the petition and plat in that case 
showing that the District has taken the position of¬ 
ficially that the width of Blair Road is inadequate and 
it must be widened and that the District was then en¬ 
gaged in a proceeding to vriden the same. 

15. Granting Instruction No. 5 requested by the peti¬ 
tioners as the same appears in the Court’s charge to 
the jury. 

16. Refusing to grant either as substitutes for the 
said Instruction No. 5 or in addition thereto Instruc¬ 
tions numbered 1, 2 and 3 requested by these property 
owners. 

17. Granting Instruction No. 9 requested by the peti¬ 
tioners as the same appears in the Court’s charge to 
the jury without coupling with the same the instruc- 
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tion in that connection requested by Robert A. Ralph, 
and in refusing to grant the instruction so requested 
by the said Robert A. Ralph. 

18. Granting the Instruction No. 16 requested by the 
petitioners as the same appears in the Court’s charge 
to the jury. 

19. Granting the Instruction No. 15 requested by the 
petitioners as the same appears in the Court’s charge 
to the jury. 

20. Refusing to grant each of the Instructions num¬ 
bered 16, 17 and 18 requested by these property own¬ 
ers on the same subject covered by the last mentioned 
Instruction No. 15, as the same appears in the Court’s 
charge to the jury. 

21. Granting the Instruction No. 23 requested by the 
petitioners as the same appears in the Court’s charge 
to the jury. 

22. Refusing to grant in lieu of the last mentioned 
Instruction No. 23 the two instructions numbered 26 
and 26M> and each of the said instructions requested by 
these property owners. 

23. Refusing to grant Instruction No. 12 requested 
by these property owners. 

24. Refusing to grant Instruction No. 13 requested 
by these property owners. 

25. Refusing to grant Instruction No. 20 requested 
by these property owners. 

26. Refusing to grant instructions similar to the last 
mentioned Instruction No. 20 dividing the same into 
three separate instructions, one limited to the 17-fbot 
roadway, one limited to the 20-foot strip and one 
limited to the 18-foot strip. 

27. Refusing to grant Instruction No. 22 requested 
by these property owners. 
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28. Refusing to grant Instruction No. 23 requested 
by these property owners. 

29. Refusing to grant Instruction No. 21 requested 
by these property owners. 

30. Refusing to grant Instruction No. 21% requested 
by these property owners. 

31. Overruling, and upon each of the grounds there¬ 
of, each of the objections and exceptions filed by each 
of these property owners (see R. 31-3). 

32. Refusing to substitute for the order of confirma¬ 
tion the form of order tendered by these property 
owners. 

The case presents for the consideration of the Court 
the following: 

POINTS AND AUTHORITIES. 

I. The damages awarded for the Ralph parcels are 
entirely inadequate and the verdict is unjust, unreason¬ 
able, unsupported by the evidence, contrary to the evi¬ 
dence, and contrary to the instructions of the Court. 

II. Damages should have been allowed for the clos¬ 
ing of the grade crossing over the railroad tracks and 
for the building of the viaduct. 

III. The project contemplated in this proceeding is 
unauthorized by law. 

IV. The proper measure of damages was not applied 
to Parcel 133/51. 

V. The future treatment of Tenth Street should have 
been excluded. 

VI. Miscellaneous. 
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I. 

The Damages Awarded for the Ralph Parcels are En¬ 
tirely Inadequate and the Verdict is Unjust, Un¬ 
reasonable, Unsupported by the Evidence, Con¬ 
trary to the Evidence, and Contrary to the Instruc¬ 
tions of the Court. 

These propositions are raised by assignment 31 (R. 
40) and the objections and exceptions (R. 31-2). 

Of course, the injustice and unreasonableness of the 
verdict runs through all of the points presented by this 
brief, but under the present heading we deal specifi¬ 
cally with the evidence which was admitted. 

The Court instructed the jury that the several par¬ 
cels should be appraised as separate properties unless 
several contiguous parcels are in the same ownership 
and the value of any two or more should be foun^ to 
be greater for the purpose of sale as a whole, in which 
event the value should be determined according to the 
grouping reflecting the greatest value (Instr. 8, R. 26). 

The Ralph properties are in actual use for the single 
purpose of a one-stop gasoline service station, and it is 
obvious to any one that their value separately consid¬ 
ered must be less than considered as a whole. Whether 
we deal with the three parcels owned by Ralph before 
the proceeding was instituted or include the Hughes 
parcel as well, in doing so it was the duty of the jury 
under the Court’s instruction to bring in a single ver¬ 
dict for all of the Ralph properties or at least for the 
three parcels owned by him at the time of the institu¬ 
tion of the proceeding, 133/47,133/57 and 133/79. j Yet 
the jury brought in a verdict stating the damages sep¬ 
arately as to each of the four parcels (R. 30-1). 

The Court further instructed the jury that it must 
confine its deliberations to the evidence offered and to 
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its judgment based on its view and inspection of the 
properties (R. 28). 

The appellees produced one building witness and two 
real estate witnesses, neither of whom had ever bought 
or sold a going gasoline station, as distinguished from 
a site for a proposed station. Ralph produced one 
building witness and three real estate witnesses, all 
three of whom had actually bought and sold going gas¬ 
oline stations. Of the five real estate witnesses, four 
of them appraised the three Ralph parcels above-men¬ 
tioned as a whole and only one—the appellees’ witness 
Houghton appraised them separately. Yet the jury in 
its verdict violated both of the instructions now under 
consideration, for it not only reported separately as to 
the said three parcels, as we have seen, but its awards 
were lower than the testimony of the onlv witness who 
made separate appraisals. 

Irwin’s testimony for the appellees was that he is a 
quantity surveyor, that is to say, one determining 
through figuring the exact number of square yards of 
concrete and all those things that go together to make a 
building (R. 54). He did not testify as a building ex¬ 
pert. No witness produced by the appellees did so, 
and no one of the appellees’ witnesses expressed an 
opinion as to the value of the Ralph property, land and 
improvements, taken together as a whole either before 
or after the condemnation, though as we shall see 
Grady assumed to do so but only by adopting Irwin’s 
figures. 

Irwin produced a schedule prepared by himself 
which will be presented at the hearing and was omitted 
from the record with leave of Court. He stated that 
the building on the Ralph property is a one-storv brick 
garage with a projecting canopy over the front, under 




r 


11 

j 

* which is a driveway to the pumps, etc., it has a con¬ 

crete floor, the canopy is constructed of galvanized 
, imitation tile roofing, supported by a concrete platform 

and brick piers, on the rear of the building is a coal-bin 
arrangement which projects the regular line of the 
\ building and comes up above the grade approximately 

four feet; that what he figured doing is to remove the 
canopy on the east side where it extends beyond the 
taking line, and the drawing attached to his schedule 
; shows that he proposed to cut the canopy off at an 

angle leaving it disfigured instead of squared out as at 
present, and he further proposed to cut off the corner 
of the brick walls and insert between the front and 
side walls a new connecting wall about 5 feet long 
which will likewise be on an angle instead of being 
squared as at present (R. 55); that on the back or rear 
of the building he has figured the coal bin as an qntire 
loss and the reproduction cost of it in its entirety for 
which he allows the munificent sum of $80 (R. 55-6 
and see his schedule); that outside of the taking line 
are two concrete platforms shown on his drawing, 
about a foot above grade, resting on them are two brick 
piers supporting the canopy, there are four gasoline 
pumps beyond the taking line, the ceiling of the canopy 
and its underside is stucco, and it has a great number 
of electric lights under it, and he proposes to put the 
building back exactly in the same shape it now is with 
the exception of the contours of the canopy which will 
be slightly changed, and he figured that at a total cost 
of $970.60 (R. 55-6). j 

On cross examination, Irwin said he figured putting 
the building also in the same shape it is now except for 
the contours , he did not relocate the coal bin particu¬ 
larly, you could put it around on the west side of the 
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building but he believes the furnace will be back up 
against it, he did not make any particular study as to 
where or how to relocate the coal bin, that is why he 
estimated its cost as an entirety, would not say that 
he figured on any actual cutting through the wall, it 
would be a matter of knocking out two or three bricks, 
and he has not considered anything in his estimate 
about the removal of the gasoline pumps or tanks, the 
only thing he contemplated doing with respect to the 
southeast corner of the wall where the angle is taken 
off is to put up an angular wall to fill that opening and 
tie it into the south and east walls, all he is doing to the 
building itself is to put in a new angular wall at that 
point three feet long (R. 56) though he says the parts 
of the walls which will be replaced thereby are respec¬ 
tively l'S" and 3' 10" in length (R. 55). On re-direct 
examination, he said that on his cross examination he 
made no reference to the piers on which the canopy 
rests, those are piers, and in the face of the building is 
a pilaster (R. 56); and on re-cross examination he 
would not say that the pilaster was or was not of great 
importance, he does not know one way or the other 
(R. 56). 

In connection with the matter of the structural sit¬ 
uation, Davis, produced as a witness by the appellant 
Ralph, qualified as a builder of more than twenty 
years experience, and said that the damage to the 
building will be $2,266.88 (R. 81) without making any 
provision for the fact that 10th Street will be from 
6" to V 6" above the grade of the lot which will create 
a serious condition (R. 82). He prepared and produced 
an estimate showing the details of the damage to¬ 
gether with two plats prepared by him, one represent¬ 
ing architectural changes necessary to the front of the 
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gasoline station and the other a drawing of the garage 
showing the southeast corner cut off by 10th Street 
and a line running through the coal vault in the rear. 
These were omitted from the record with leave of Court 
but will be presented at the hearing. (R. 81) 

Davis said that in cutting off the corner of the build¬ 
ing at 10th Street a very small pier is left which does 
not harmonize with the pier on the west side, he has 
widened out the new pier by taking out the window and 
substituting a smaller one so as to make the pier on the 
east the same as on the west, for architectural effect, 
using tapestry brick to match up with the rest of the 
work, and cutting off the canopy which projects beyond 
the present building line and beyond what will be 10th 
Street, bringing it directly back on a line with one of 
the columns against the front wall, as illustrated on his 
drawing (R. 81-2); that the viaduct will cut through 
the coal bin or vault in the rear, and he has provided 
a new coal bin on the side of the building with re¬ 
enforced concrete slab cutting a hole through the west 
wall to the present boiler room which necessitates mov¬ 
ing the boiler from its present position to one further, 
east and making pipe and smoke flue connections (R. 
82); that the rear door will be closed and he provides 
a new door in the west wall so that automobiles com¬ 
ing in through the front door can get out without back¬ 
ing through it again, oftentimes those doors are pretty 
well lumbered up or crowded with cars and it is im¬ 
possible to get out the front way, so they have to go 
through the back, the only thing to do is to provide a 
door on the side (R. 82); that the islands which pro¬ 
ject out beyond 10th Street are removed and those on 
which the pumps are located have to be moved back 
to the building line, no portion of the canopy can pro- 
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ject beyond the building line (K. 82); that he has made 
no provision for the fact that 10th Street will be from 
six inches to a foot and one-half above the grade of 
the lot, it is going to create a serious condition for the 
owner if the ground in the rear is raised up V 8" be¬ 
yond the present grade and roughly eight inches across 
the front building line, and there will be a pool of water, 
the only alternative would be to fill up the lot to the 
required grade so that the surface water will drain out 
on the street and that will necessitate putting a new 
concrete floor in the garage and other changes (R. 
82-3). 

The jury awarded for the four Ralph parcels 
$10,644.49, including $20.32 for the Hughes Parcel 
133/51. (R. 30-1) The Government witness Grady 

testified to a damage to the Hughes parcel of $10.16 
(R. 60) exactly one-half of the verdict, which he later 
changed to $25.40 (R. 62), and Houghton also placed 
the damage to this parcel at $25.40 (R. 71). 

Grady said that the damage to the remaining three 
Ralph parcels was $7,355.73 including $970.60 as dam¬ 
age to the building determined by Irwin. (R. 60-1) 
The Government witness Houghton fixed the damage 
to the other three Ralph parcels at $9,207.45, includ¬ 
ing the Irwin figure of $970.60. (R. 71) 

Ralph’s witnesses, considered the four Ralph par¬ 
cels as a whole and testified as follows: Henry B. 
Davis, a builder, to a building damage of $2,266.88 (R. 
81) without considering the damage created by flood¬ 
ing 'which will result from the raising of the grade of 
10th Street in front of the property (R. 82); Edmon- 
ston on the basis of a land value of $3 a foot or $78,912 
for the land and $10,850 for the improvements, or a to¬ 
tal of $89,762 before the change and at $1.25 per foot, 
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or $24,855.25 for the land and $6,000 for the improve¬ 
ments after the completion of the project, with a conse¬ 
quent damage of $64,906.75 (R. 89); McKeever, at 
$3.25 per foot or a total of $85,488 before and at $1 a 
foot or $15,086 afterwards, leaving a damage of $70,402 
without giving any consideration to the improvements 
(R. 92), and Sullivan at $3.50 per foot, or $92,064 for 
the land plus $15,000 for the improvements, or $107,064 
before and at $1.25 per foot, or $18,924 for the land, 
plus $7,500 for the improvements, $26,424, afterwards, 
leaving a damage of $80,640 (R. 96). 

For the three remaining Ralph parcels, the verdict 
of the jury is for Parcel 133/70 $1,806.96, for Parcel 
133/47 $3,477.96, and for Parcel 133/57 $5,339.25, or a 
total of $10,624.17 (R. 30-1). ! 

While Grady, for the appellees, did fix the total 
damage for these three Ralph parcels at $7,355.73 t in¬ 
cluding Irwin’s figure for damage to the building (R. 
60-1), he stated that the three parcels were undergone 
ownership and all more or less being used for the same 
purpose and while he described each parcel separately 
he arrived at the value based upon the entirety,: the 
area and present usage. He stated that the three par¬ 
cels had a total area of 20,737.25 square feet, and a 
value of $1 per foot before the proceeding, and there¬ 
after 9568.25 square feet would remain with a value of 
$1.50 per square foot or $14,352.37, giving a total land 
damage of $6,385.13 plus $907.60 Irwin’s figure as dam¬ 
age to the building (R. 60-1). It is obvious, therefore, 
that there is no way in which from this testimony the 
jury could possibly have found a verdict based upon 
the separate value of each parcel, and therefore the 
only witness for the appellees upon whose testimony 
the verdict could possibly have been based is Hough- 
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ton since the testimony of Ralph’s witnesses was also 
on the parcels as a whole. 

But making such analysis of Grady’s testimony as is 
possible under the circumstances: 

Parcel 133/47, 2380.2' taken at $1.00 per foot equals 
$2,380.20 plus Irwin’s $970.60 equals $3,350.80 8855.6' 
left at $1.50 equals $13,483.40 “after” value as against 
$3,350.80 “before” value of land taken plus the Irwin 
figure. (R. 60) According to Grady, therefore, this 
parcel considered as part of the entire holding will be 
worth $10,132.60 more after the proceeding than it was 
worth before. The jury awarded damages in the sum 
of $3,477.9-6 for this parcel (R. 31). 

Parcel 133/57, 42714' taken at $1.00 per foot equals 
$4,271.40, 712.65' left @ $1.50 equals $1,068.98, wfith 
the result that considering this parcel as part of the 
entire holding Grady places the damage to it at 
$3,202.42. The jury awarded damages in the sum 
$5,339.25 for this parcel. (R. 31) 

Parcel 133/79, 4517.4' taken at $1.00 per foot equals 
$4,517.40 considered as part of the entire holding. 
This entire parcel is taken. The jury awarded dam¬ 
ages in the sum of $1,806.96 for this parcel. (R. 30) 

Even were we justified in thus tearing apart Grady’s 
testimony given on one basis to try to make it fit into 
an entirely different picture puzzle, it is clear that the 
verdict could not possibly have been based upon what 
Grady had to say. 

While it is probably unnecessary to make further 
reference to Grady’s testimony, yet w”e should per¬ 
haps invite the attention of the Court to the character 
of it as evidencing the absolute injustice of basing any 
verdict upon the same. Grady, who has been in the 
real estate business since 1907, reiterated time and time 
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again that there will be a 14-foot parking on the south 
taking line (R. 59, 60, 62, 63, 64), that this strip was 
for some use to be determined possibly in the future, 
the properties will have the privilege and use of it as 
may be determined later by the District Commissioners 
he presumes (R. 59), but on cross-examination he ad¬ 
mitted that it would be in public ownership and there¬ 
fore the adjoining owner possibly could not stop tres¬ 
passing on it, yet this had never occurred to him. 
(R. 62). 

He further said that he developed the figure of $900 
odd as the total damage to the building by having it 
given to him by Irwin, went over it with Irwin on one 
occasion, did not go into detail because he was not to 
testify as to damage to improvements, did not prepare 
himself for that purpose but he did testify to it using 
Irwin’s figures, and being asked if he knew just what 
treatment Irwin proposed, Grady replied, ‘ 4 Only in 
this manner: I did not go into it, in detail; but he pro¬ 
posed, I believe—I won’t be held to this, because I 
have only glanced at his drawings ’ ’, and being told that 
he would have to be held to it to the extent that | his 
testimony is based thereon, he replied, “I do not know 
definitely enough to be held to it”, knows that it in¬ 
cludes the chopping off of a corner of the building, 
that there is a rather good looking canopy in front 
which adds to the general appearance, does not know 
enough about the Irwin plan to know what he contem¬ 
plates with respect to the canopy, used his figures with¬ 
out familiarizing himself as to just how he proposed 
to remodel the building, if his treatment injures the 
appearance it would detract from the sightliness of 
the building, and he cannot help but admit, means he 
should admit, that anything that would detract from 
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the attractiveness of the portion that is zoned for 
business purposes, (and in fact the whole of it is so 
zoned as he testified (R. 60) and especially the front of 
the building, may detract from its market value, but 
he did not add anything to the Irwin figure for that 
damage because he did not know just how the treat¬ 
ment was going to be, does know that the taking will 
remove a coal bin but did not go into just how Irwin 
proposed to take care of it, and did not consider that 
an item of damage, and did not figure the loss or dam¬ 
age to any portion of the building by loss of doors or 
for any other purpose, did not prepare himself to tes¬ 
tify as to the damage to the equipment or to the build¬ 
ing or go into that subject sufficiently to form a defi¬ 
nite opinion, that if you destroy the usefulness of any 
improvement you more or less have a resulting dam¬ 
age (R. 68-9). 

He admitted, on cross-examination, that he had 
neither bought nor sold a gasoline station for himself 
or for anyone else in five years, should not like to say 
that he had done so in ten years, or in 15 years, has 
sold sites that were used for gasoline stations but 
would not say that within that time or any specific 
time he had bought or sold going gasoline stations as 
distinguished from sites for them, but he has done so 
in his general experience, and in the last 15 years he 
has not sold any property used as a going gasoline sta¬ 
tion as contrasted with the site upon which one was to 
be erected, and has never done so at any time except 
in association with other brokers who had the active 
end of the affair, and even then not exceeding half a 
dozen occasions in 15 or 20 years, and the last one was 
at least 10 years ago, he cannot tell how near the closest 
one was to the Ralph station but there was none in that 
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section of the District of Columbia, none which j had 
any relative value to this particular station (R. 69). 

In the effort to bolster his testimony with respect 
to the Ralph property as a gasoline station, he cited 
an appraisal made by him for the United States Gov¬ 


ernment of a gasoline station at 14th and D Streets, 
S. W., at $25 a square foot, saying that it is the first 
station entering from the south across the bridge and 
it is the last station going out (R. 61, 67), and on cross- 
examination, that he is not prepared to say that the 
Ralph station is not the last one going out of Wash¬ 
ington and the first one coming in in that direction, 
or what is the nearest one to the 14th Street station 


after you cross the bridge into Virginia, where they 
have District of Columbia prices, but those Virginia 
stations are much nearer to the 14th Street Station 


than any station beyond the Ralph station is to it^ (R. 
67). V ; 

Houghton, the appellees 9 second and only real estate 
witness aside from Grady, stated that 912.08 feet was 
taken from the front of Parcel 133/47 and 1467.4 feet 
from the rear, a total of 2380.2 square feet, that the 
front part is more valuable than the rear and is worth 
$1.60 per square foot, or $1,460.48, and the rear part 75 
cents per square foot, or $1,100.55, to which he adds 
the Irwin estimate of $970.60, or a total for this parcel 
of $3,531.63 (R. 71), and the jury allowed $3,477.96. 
With respect to Parcel 133/57, Houghton stated that 
the 4271.4 square feet taken are worth 80 cents a square 
foot, or $3,417.12 (R. 71) and the jury awarded 
$5,339.25. For Parcel 133/79 he testified to a value of 
50 cents a square foot, or $2,058.07 (R. 71), and the 
jury awarded $1,806.96. 
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Let us consider for a moment the weight which 
Houghton’s testimony should have been given. In 
addition to the figures stated, he testified as to his 
qualifications, including the fact that he had been in the 
general real estate business in the District of Columbia 
28 years, but had never sold a gasoline station, his 
contacts with them having been principally through 
appraisals for condemnation cases, “he has not sold 
many and had appraised few other than in connection 
with condemnation proceedings” (R. 69-70), and, as 
we shall see, on cross-examination he admitted he had 
never sold any or appraised any outside of condemna¬ 
tion cases; that the reason for putting 80 cents per 
foot on Parcel 133/57 instead of $1.60 as he did on the 
front part of Parcel 133/47 “is that it (133/57) is in 
excess in his opinion of the excess frontage on that site 
for that station, not needed for that particular station 
today” (R. 71), and on cross-examination, he said that 
the 18-foot low-level roadway proposed to the north 
of the viaduct is an alley from a residential view-point 
but for second commercial usage will serve as well as 
a 90-foot street, possibly might have been better if it 
was 50 or 60 feet wide, he has never found the width 
of any street in front of second commercial property 
to mean a great deal outside of gasoline station pur¬ 
poses and you need 100 feet frontage for a gasoline 
station today with its repairs, accessories, etc. in addi¬ 
tion to the servicing of gas and oil, the Ralph land for 
a gasoline station site is ivorth $1.25 per foot , the 17- 
foot roadway to the west of the crossing would prob¬ 
ably be a bottle-neck, it has to be that in the new under¬ 
taking (R. 72-3), that he made no allowance of dam¬ 
ages to the Ralph properties because of the narrowing 
of the roadway to 17 feet west of the tracks or because 
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of the barricading of the crossing or the possibility 
or certainty thereof, that with respect to appraisals of 
gasoline station properties, outside of condemnation 
proceedings “I have never been employed to appraise 
anything of the kind,” (R. 74) that he considers the 
Ralph property more valuable than any of the parcels 
133/27, 133/26 or 133/20, and he thinks about $1 a 
square foot is the average price he gave for the Ralph 
property but when his attention vras called to the fact 
that it w^as an average of 73 cents and the average for 
the three parcels listed was in excess thereof, he said 
he was testifying to damage as a whole and he ac¬ 
counted for the fact that the Ralph property has an 
average of 73 cents 41 because I penalized the land that 
w r as unnecessary now that 10th Street is there to 80 
cents instead of $1.60” (R. 74), that he knows that 
when Parcel 133/79 was bought 50 cents a foot w^as 
paid for it and that is what he would testify is its pres¬ 
ent value, does not know that it was bought in 1928 or 
wdiat the grade of it was at the time or that it was then 
a hole in the ground which cost nearly $1000 to be 
brought to grade, and if he had known those facts it 
would not have affected his opinion (R. 74-o), that the 
triangle 55.6' long left on the north and south lines of 
Parcel 133/57 after the proceeding would probably be 
worth somewhere around $1 or $1.60 a foot for ap¬ 
proaches to the business, the building and the office, he 
only said the part of that parcel which is taken is not 
essential at the present time to the use of the station 
but he thinks some part of the triangle mentioned 
should remain, the part of Parcel 133/47 remaining is 
really necessary to the building, all of it, after the tak¬ 
ing all of Parcel 133/51 will probably be very essential 
to the use of the station but is not necessary now, that 
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he thinks 10,000 square feet is enough land for a gaso¬ 
line station on a corner but has never sold or bought 
a single gasoline filling station, regardless of size, lo¬ 
cation or business done, in the District of Columbia or 
an where else, in the entire 28 Years he has been in 
business (R. 75), that he does not know of any going 
gasoline station as distinguished from a site for a sta- 
tion which has ever been bought or sold for as low as 
$1 a foot or as low as $5 a foot, does not know of the 
sale of any going gasoline station except one down on 
6th Street at Marvland Avenue, and that was some 
years ago, and he does not remember the price (R. 75), 
that the nearest to the Ralph property that he ever 
bought or sold as low as 70 cents a foot for second 
commercial property was along the Pennsylvania Rail¬ 
road beyond the Bennings race track, there is there a 
road along the track, not a highway, and he sold land 
adjacent there from Beaver Heights Land Company 
for the widening of a railroad right-of-way for elec¬ 
trification at around 30 cents a foot, that he did not 
think that he had ever sold anv second commercial 
property on an arterial highway for as low as $1 a 
foot, that the purchase (in 1928) by Ralph of Parcel 
133/79 for 50 cents a foot “had some influence of 
course, because I knew it” in determining the 50 cent 
value to which he testified. (R. 76-77) 

It will be remembered that Houghton testified to a 
damage of $970.60 to the Ralph building, based upon 
the Irwin figure (R. 71). With respect to this, he said 
on cross-examination, that he made no allowance for 
any change in the building other than what Irwin pro¬ 
posed, he thinks the building adds as much to the value 
of the land deprived of the rear doors as with the use 
of them, there is plenty of space for doors to be opened 
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upon their own land in the rear either to the east or 
west, it would cost something to cut doors through to 
use them but he did not consider that, does not think 
that the building would add as much value without a 
coal bin as with one, it would need a coal bin or a place 
to store coal and if that was not figured in Irwin’s 
estimate of replacement he did not consider it, that he 
did analyze Irwin’s estimate, and asked if he knew 
whether it does include a replacement of the coal bin, 
he merely replied “I think there should be one” (R. 
78) He further said he considered that the building 
would add as much to the value of the land with the 
canopy cut in the diagonal way proposed by Irwin as 
the canopy is now, (R. 78) in which statement he is 
contradicted not only by common sense but also by 
Grady, his fellow witness for the appellees. (R. 68) 

In Branson v. Reichelderfer, 62 App. D. C., 129, this 
Court pointed out that under Section 487 of the Code, 
“The Court is granted ‘power to vacate and set any 
appraisement aside, in whole or in part, when satis¬ 
fied that it is unjust or unreasonable,’ ” and finding 
in that case that “there is such a discrepancy between 
the value of the land, including improvements, as fixed 
by the jury on the one hand, and the testimony of the 
witnesses for both the District and the property owner 
on the other, as to convince us that the appraisement 
is unjust and unreasonable,” the judgment confirm- 
ins: the condemnation award was reversed and the 
cause remanded for a new appraisement. 

Tit. 25, sec. 45 of the 1929 Code applies to the instant 
case and is identical with sec. 487 above quoted. 
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n. 

Damages Should Have Been Allowed for the Closing of 
the Grade Crossing Over the Baltimore & Ohio 
Railroad Tracks and for the Building of the Via¬ 
duct. 

Assignments of Error Nos. 2, 7, 8, 9, 10, 19, 20, 27, 28, 
32. 

When the viaduct is completed and the grade cross¬ 
ing closed no one will be able to reach the Ralph prop¬ 
erties by going down Michigan Avenue (Bunker Hill 
Road) but it will be necessary either that they traverse 
Monroe Street to 9th or 10th and then turn left to reach 
Bunker Hill Road, or else cross the viaduct to 10th 
Street and then make a double right hand turn to enter 
the Ralph station. With respect to west bound traffic 
it will be necessarv that at 10th Street it turn left 
through the east bound lane to enter the Ralph Station 
and then go back through the east bound traffic lane 
onto the viaduct or go bv wav of 10th or 9th Street 
into Monroe Street back into Michigan Avenue (Bunker 
Hill Road). (See plat R. 15.) 

With respect to the Catholic University property, 
not only are the approaches actually built in the bed 
of Michigan Avenue (Bunker Hill Road), the fee of 
which to the center is owned bv it, but the east bound 
traffic from the University will have to enter Monroe 
Street through 7th Street or at the intersection of 
Michigan Avenue (Bunker Hill Road) with Monroe 
Street and traverse 9th or 10th Street to enter Mich¬ 
igan Avenue (Bunker Hill Road) or else pass over the 
viaduct, and the same is true with respect to the prop- 

ertv of the Order of Minor Conventuals which consists 
* 

of the triangle bounded by Michigan Avenue (Bunker 
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Hill Road), Monroe Street and 7th Street. (See plat 
R. 15.) 

By Act of Congress approved March 3,1927 (44 Stats. 
L. 1351), entitled “An Act to provide for the condem¬ 
nation of Michigan Avenue grade crossing in the Dis¬ 
trict of Columbia and for other purposes”, it was pro¬ 
vided that “from and after the completion of the said 
viaduct and approaches, the highway grade crossing 
over the tracks of the right of way of the said Balti¬ 
more & Ohio Railroad Company at Michigan Avenue 
in the District of Columbia shall be forever closed 
against further traffic of any kind”, and by an amend¬ 
ment of February 12,1931 (46 Stats. L. 1087), the Com¬ 
missioners of the District of Columbia were authorized 
and directed “to construct a viaduct and approaches 
to eliminate the present crossing at grade of Michigan 
Avenue to the tracks and right of way of the Baltimore 
& Ohio Railroad Company ’ ’, and the proviso is re¬ 
peated that 4 4 from and after the completion of the said 
viaduct and approaches the highway grade crossing 
over the tracks and right of way of the said Baltimore 
& Ohio Railroad Company at Michigan Avenue shall be 
forever closed against further traffic of any kind.” 

The petition in this cause declares that it is filed for 
the purpose of acquiring land for the viaduct and ap¬ 
proaches, including the widening of 10th Street and 
proposed reservation “for the elimination of the pres¬ 
ent crossing at grade of Michigan Avenue and the 
tracks and right of way of the Baltimore & Ohio Rail¬ 
road Company” (R. 2). j 

The petition was amended by adding a paragraph 
thereto reciting “that a map or plat showing the treat¬ 
ment of the Michigan Avenue viaduct and approaches, 
in the District of Columbia, is hereby annexed as part 
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of the petition and marked ‘D. C. Exhibit No. 2’ 77 (R. 
19), and the said plat (R. 17) shows the barricade con¬ 
sisting of a heavy black arc to the west of the tracks 
and of hatched lines to the east thereof. 

At the trial, the appellees introduced in evidence an 
order of the District Commissioners of June 25, 1935, 
reciting that pursuant to the authority of the Act of 
Congress of February 12, 1931,'“to construct a via¬ 
duct and approaches to eliminate the present Michigan 
Avenue grade crossing”, the Corporation Counsel is 
directed to institute condemnation proceedings (R. 45), 
and also a further order of November 1, 1935, approv¬ 
ing “the grades as shown on profile and treatment plat 
dated October 21, 1935” (R. 17), and also approving 
“the treatment plan for Michigan Avenue between 7th 
Street Northeast and 10th Street Northeast, as shown 
on said plat 77 which plat, as already pointed out, shows 
the barricades on each side of the grade crossing, and 
counsel for petitioners announced at the hearing with 
respect to the said plat (R. 17) that it shows “the plan 
that will be put in effect when this land is acquired” 
(R. 46). 

With respect to the said barricades the Director of 
Hisrhwavs of the District of Columbia was asked the 

o J 

following questions and gave the following answers: 

“Q. (Mr. Fowler) Of course, Bunker Hill Road 
will be cut off to conform with the provisions of 
the Act of Congress? A. That is correct. It will 
be barricaded at the two points indicated. 

Q. At the points indicated on this plat? A. Yes, 
sir. 

Mr. Fowler: Your honor will recall, by reading 
the Act of Congress, that the Act provides for the 
closing of Bunker Rill Road. 77 (R. 47.) 
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Subsequently, counsel for appellees announced his 
position to be that notwithstanding the barricades 
shown on said plat, the instant proceeding does not 
itself involve any closing of the grade crossing but the 
same is an after-matter, and upon further questioning 
the Director of Highways then said that such barri¬ 
cades “are merely ‘proposed’ barricades ‘if and when 
Bunker Hill Road may be closed’ ” (R. 47-8), and the 
Director of Highways further said: “The Act, I think, 
provides that the low-level crossing is completely 
closed” and the Court stated “it provides that after 
this viaduct is constructed they will close Michigan 
Avenue where it crosses the railroad tracks. I do not 
think you can try that question here. It is an entirely 
different matter. They could absolutely leave it open 
and have the viaduct there and still make that over¬ 
head crossing” (R. 48). 

The trial Justice ruled that all evidence on damage 
in this proceeding must exclude consideration of any 
contemplated or intended closing of Bunker Hill Road 
at or near its intersection with the railroad at grade 
because such closing will be an after-matter not in¬ 
volved in this proceeding (R. 53-4). 

The damages awarded in such a proceeding as the 
present one are not limited to the use intended to be 
made of the property but include all possible uses; the 
owner is entitled to damages on the basis of the most 
damaging use that the taker w’ould have the legal right 
to make; the Courts are averse to repeated actions for 
damages such as the appellees successfully contended 
for in the trial court and the rule is that “damages are 
assessed once for all, and the future necessities as well 
as the present needs of the condemnor are to be taken 
into consideration.” 
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Chicago etc. C. v. Van Cleave, 52 Kans. 665, 
Bancum v. Arkansas etc. Co., 179 Ark. 154, 
Bailey v. Woburn, 126 Mass. 416, 

Cleveland etc. R. Co. v. Hadley, 179 Ind. 429, 
441, 

Union Ry. Co. v. Raine, 114 Tenn. 569, 
Missouri etc. Co. v. Schmuck, 79 Kans. 545, 
Suffolk etc. Co. v. West Eyid etc. Co., 137 N. C. 
330, 

Wadhams v. Lackawanna etc. Co., 42 Pa. 303, 

The Supreme Court of the United States in a case 
in this District recognized the same principles in 
Reichelderfer v. Quinn, 289 U. S., 315, 323, when it 
said: 


“The possibility that the United States might, 
at some later date rightfully exercise its power to 
change the use of the park lands, so far as it af¬ 
fected present value, was a proper subject for 
consideration in valuing the benefits conferred. 
(Citations.) ” 

The contentions of the appellees in the lower Court 
and the ruling of that Court upon the same ignore the 
• vital distinction between highways in which the public 
owns the fee title and those in which it has a mere 
easement, the same being also subject to a private 
right of way. The owners of such private rights of 
way as well as the owners of the fee title are owners 
of private property which is within the protection of 
the law and cannot be taken for public use without 
making just compensation. 

Anderson v. Turbeville, 6 Coldw. 150, 

World 9 s Columbian Exposition v. Brennan, 51 
HI. App. 128, 

Rensselaer v. Leopold, 106 Ind. 29, 


29 


i 


O'Brien v. Central etc. Co., 158 Ind. 218, ; 

Long v. Wilson, 119 Iowa, 267, 

Gargan v. Louisville, etc. Co., 89 Ky. 212^ 
Bannin v. Rohmeiser, 90 Ky. 48, 

Heinrich v. City of St. Louis, 125 Mo. 424. 

Reference is made to the distinction between such 
fee and easement title, in District of Columbia v. Robin¬ 
son, 180 U. S. 92, 108. 

It is obvious, therefore, that each of the appellants 
was entitled to recover as damages such as will be suf¬ 
fered by the closing of the grade crossing or at least 
to the extent of the reduction in the market value of 
their properties by reason of the possible future clos¬ 
ing of the grade crossing as a result of the condemna¬ 
tion proceeding. 

And since the Code (1929, Tit. 25, Sec. 41) requires 
that the condemnation petition “ shall contain a par¬ 
ticular description of the property selected, with the 
names of the owners thereof and their residences, so 
far as the same may be ascertained, together with a 
plan of the land to be taken”, the appellants The Cath¬ 
olic University and Order of Minor Conventuals should 
have been included in the petition and their lands 
should have been described therein and they should 
have been awarded damages for the interference with 
their fee title to the bed of Michigan Avenue (Bunker 
Hill Road) and their private rights of way over the 
same, but the Court refused to permit them to even 
prove their damages. (R. 80) 

The Court instructed the jury that they should 
award no damages for the proposed barricade of the 
grade crossing or for diversion of traffic, or for the 
viaduct except in so far as they might believe that the 
change of grade caused by the construction of the via¬ 
duct and approaches affected values or caused dam- 
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age, though the appellants requested the Court to 
amend the said instruction bv striking out the words 
“the change of grade caused bv the construction of 
the viaduct and approaches”, and substituting “the 
contemplated project” (R. 107). The appellants also 
requested the Court to instruct the jury that in deter¬ 
mining both damages and benefits it should take into 
consideration the fact that the purpose of the proceed¬ 
ing is to entirely eliminate the grade crossing in ques¬ 
tion and also take into consideration the fact that Mich¬ 
igan Avenue (Bunker Hill Road) is to be barricaded 
or closed in some other way at the grade crossing, and 
should further include allowances for such damages as 
result from the contemplated project including diver¬ 
sion of traffic and the erection of the viaduct in so far 
as the completion of the viaduct will cause the same 
and in so far as such damages results from the change 
in situations and topographical conditions (R. 108); 
and that the ownership of the bed of Bunker Hill Road 
(Michigan Avenue) is in the adjoining property own¬ 
ers on each side subject to a private right of way in 
favor of all property owners abutting the same for its 
entire length and also subject to a public right of way 
over the same (R. 110); and that the said public right 
of way does not confer upon the appellees the right to 
place a complete or even partial obstruction of any 
kind in the bed of the same and the proposed viaduct 
and its approaches constitute such a partial obstruc¬ 
tion for which damages must be paid. (R. 11) 

The appellees conceded at the hearing in the lower 
Court that Bunker Hill Road is an old 33-foot county 
road extending from Harewood Road at its western 
terminus to Queens Chapel Road at its eastern end, 
and has been in existence since before the establish- 
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ment of the District of Columbia. (R. 49) West of 
the railroad crossing it is now named Michigan Ave¬ 
nue and east thereof Bunker Hill Road. (R. 15, 17.) 
The witness Baker testified to his examination as a 

i 

title examiner of the land records -with respect to this 
road beginning with a patent registered in 1686, and 
expressed the opinion that 4 ‘even to this date, the title 
to Bunker Hill Road is in the adjoining property own¬ 
ers subject to the easement of the public’’. (R. 49-50.) 

The trial Justice ruled that “it is not material to 
this proceeding whether the public easement in Bunker 
Hill Road is or is not coupled with fee title to the bed 
of the road or whether such title is in the abutting 
owners. * * * I do not see any necessity of signing 
a formal order to that effect, but if it comes down to a 
proposition where I have got to pass on the testimony, 
depending upon whether this is or is not in private 
ownership, I am going to hold, unless I am shown to 
the contrary, that is is in private ownership.” (R. 54) 
Nevertheless, the trial Justice refused to instruct the 
jury that the ownership of the bed of Bunker Hill Road 
(Michigan Avenue) is in the adjoining property own¬ 
ers on each side, subject to a private right of way in 
favor of all property owners abutting on the same for 
the entire length thereof, and also subject to a public 
right of way over the same, and likewise refused to 
instruct the jury that the said public right of way does 
not confer upon the appellees the right to place a com¬ 
plete or even partial obstruction of any kind in the bed 
of the road and the proposed viaduct and its ap¬ 
proaches constitute a partial obstruction for which 
damages must be paid and the jury must in this pro¬ 
ceeding determine and award the same. (R. 110-11) 
This road having been in existence when the District 
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of Columbia was part of the State of Maryland, its 
decisions are controlling as to the public and private 
rights in the road. 

In Thomas v. Ford, 63 Md. 346, 355, the Court said: 

“ The existence of an ordinary highway over the 
land of an owner, whether it had its origin by con¬ 
demnation, dedication or prescription, does not 
divest him of the property in the soil. In such 
case he has full dominion and control over the 
land, subject to the easement in the public, and 
he may recover it in ejectment, or bring an action 
for trespass against any person who deposits 
wood, stones or rubbish upon the soil, or otherwise 
infringes upon the ordinary proprietary rights of 
the owner of the soil in a manner not in the use of 
the easement as a highway. This is a principle 
so familiar and so well established that it hardly 
needs the citation of authorities to support it.” 

In C. & P. Telephone Co. v. Board of Forestry , 125 
Md. 666, 672-3, the Court said: 

‘ 4 Subject to qualifications under special condi¬ 
tions, the general rule is that in the case of an or¬ 
dinary highway, the public acquires only an ease¬ 
ment of passage and its incidents, and the owner 
of the soil subject to this servitude is entitled, 
except so far as required for highway purposes, 
‘to the earth, timber and grass growing thereon, 
and to all minerals, quarries and springs below 
the surface.’ ” 

In Barclay et al. v. HowelFs Lessee, 6 Pet. 498, 513, 
the Court said: 

“By the common law the fee in the soil remains 
in the original owner where a public road is estab¬ 
lished over it; but the use of the road is in the 
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public. The owner parts with this use only, for 
if the road shall be vacated by the public, he re¬ 
sumes the exclusive possession of the ground; and 
while it is used as a highway, he is entitled to the 
timber and grass which may grow upon the sur¬ 
face, and to all minerals which may be found below 
it. He may bring an action of trespass against 
anyone who obstructs the road.” 

How could any of these rights possibly be enjoyed 
after the erection of the viaduct and its approaches? 

The present project is not one for highway purposes. 
Its avowed object is the elimination of a grade crossing 
by means of a viaduct. It is for railroad and not high¬ 
way purposes. This would certainly be true if the 
viaduct were built on the right of way of the railroad. 
It is just as much so with the present project, i 

Michigan Avenue (Bunker Hill Road) at the grade 
crossing is abandoned, as it is also west of the crossing 
wiiere the viaduct approaches are constructed in its 
bed. The title therefore reverts to the abjoining pro¬ 
prietor, the Catholic University. 

The viaduct-street—if it may be so called—Is not 
Michigan Avenue (Bunker Hill Road) but an entirely 
separate highway. The original road or avenue con¬ 
tinues alongside the viaduct to the barricade although 
at the reduced width of 17' and east of the crossing it 
continues its present course to Queens' Chapel Road. 
The viaduct is required by the statute “to be con¬ 
structed north of the present line of Michigan Ave¬ 
nue. ’ ’ 

Our position in the present connection is conceded 
by the letter of April 12,1927, from Proctor L. Dough¬ 
erty, then President of the Board of Commissioners of 
the District of Columbia, addressed to Congressman 
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Underhill, which letter the trial Court excluded. (R. 
57-8) 

III. 

The Project Contemplated in This Proceeding is 
Unauthorized by Law. 

Assignments of Error Nos. 1, 25, 26, 29, 30. 

The statutory authority claimed for the proceeding 
is the Act of Congress of February 12, 1931 (46 Stats. 
L. 1087) which authorizes and directs the Commission¬ 
ers of the District of Columbia ‘‘to construct a viaduct 
and approaches to eliminate the present crossing at 
grade of Michigan Avenue and the tracks and right of 
way of the Baltimore & Ohio Railroad Company, said 
viaduct to be constructed north of the present line of 
Michigan Avenue as may be determined by the Com¬ 
missioners of the District of Columbia in accordance 
with plans and profiles of said works to be approved 
by the said Commissioners.” 

The statute in terms provides that the viaduct is to 
be constructed “north of the present line of Michigan 
Avenue”—not to any extent whatever in the present 
line of Michigan Avenue. Yet, as will be observed by 
reference to the two plats (R. 15, 17) except for the 
17-foot low-level roadway on the south side, the whole 
of Michigan Avenue from 7th Street to the tracks is 
occupied by the viaduct. 

“In matters affecting private property rights of 
persons, companies, or corporations, where it is 
sought to take it for the public good, liberal con¬ 
struction should be indulged in favor of the par¬ 
ties thus affected, and every step required to be 
taken by the public officials in thus subjecting pri¬ 
vate property to public use must be literally fol- 
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lowed. As was said in Fay v. Macfarland, 32 
App D. C. 295; ‘ The Commissioners are creatures 
of statute. They possess no implied powers. Their 
authority to act must be gathered from the express 
terms of the law granting it. Hence, in any at¬ 
tempt to act under a statute granting authority, 
they must comply literally with its requirements. 
Neither has the court any implied jurisdiction in 
the premises.’ ” I 

Lynchburg Investment Corporation v. Rudolph , 
40 App. D. C. 129, 134-5. 

Carloch v. U. S., 60 App. D. C. 314, 316. 

The said Act of Congress authorizes the condemna¬ 
tion of ‘‘the necessary land to carry out the provisions 
of this Act,” that is to say “to construct a viaduct and 
approaches to eliminate the present crossing at grade.” 
It does not authorize the laying out of any new or 
additional street, roadway or alley of any kind. I Yet, 
as will be seen by reference to the said plat (R. 17) the 
project includes the leaving of “a low-level roadway” 
17' wide between 7th Street and the railroad crossing 
on the south side of the viaduct and two further areas 
described in the testimony respectively as “low-level 
roadway 18 feet wide ’ ’ on the north side of the viaduct 
extending easterly from the railroad crossing to :10th 
Street and a “14 foot parking space” on the south 
side of the viaduct likewise extending from the rail¬ 
road crossing to 10th Street. The appellees claim that 
both the 17-foot and 18-foot low level roadways would 
be public highways but profess themselves ignorant as 
to what use would be made of the 14-foot parking 
space. 

Not only are these roadway strips at least unauthor¬ 
ized by the Act of 1931 but they are in the teeth of law 




existing here long prior thereto. The Permanent High¬ 
way Act of 1893 provides for the making of a plan for 
the extension of a permanent system of highways, and 
that “the highways provided in such plan shall not 
in any case be less than 90 feet nor more than 160 feet 
wide, except in cases of existing highways, which may 
be established of any width not less than their existing 
width and not more than 160 feet in width.’’ (27 Stats. 
L. 532, Sec. 1.) Michigan Avenue (Bunker Hill Road) 
was “an existing highway” in 1893 and therefore could 
not without express legislative sanction be reduced 
from its then width to 17 feet as is proposed west of 
the crossing, even if such sanction would constitute a 
justification therefor. (Gill v. Iowa Council , 47 R. I. 
425, 430-1) The 18-foot low-level roadway east of the 
crossing is, of course, a new street and under the terms 
of that Act could not be less than 90 feet in width. 

Even if these roadways be considered as minor 
streets instead of streets in accordance with the high¬ 
way plan, they could not be less than 40 feet in width 
(D. C. Code Sec. 1608). 

The appellants specifically requested the trial court 
to instruct the jury that neither the 17-foot or the 18- 
foot strip will be a public street or highway of any 
kind other than perhaps an alley and that they must be 
so considered by them, and that they could not con¬ 
sider either the proposed 14-foot strip or the open 
spaces under the viaduct as subject to travel or use 
by the public or by any adjoining property owner but 
must regard the same as in public ownership over 
which adjoining property owners have no control but 
they would be trespassers in attempting any use or 
control of the same for any purpose. These instruc¬ 
tions were refused (R. 110-11). 


37 


In reality, the sole purpose of the 17-foot strip west 
of the crossing is to afford access to the railroad sta¬ 
tion, not a public use in any proper sense of the term. 

The proceeding avowedly was instituted “for the 
purpose of acquiring land for the Michigan Avenue 
viaduct and approaches thereto, including the widen¬ 
ing of 10th Street, at Michigan Avenue, Northeast, and 
the proposed reservation at Michigan Avenue and 10th 
Street, Northeast,’’ (R. 2). This is an improper and 
illegal congolomeration of different purposes under 
different laws. The Acts of Congress with which we 
are dealing do not authorize anything to be done! with 
respect to the widening of 10th Street or the acquisi¬ 
tion of any proposed reservation, and these objects 
could not be accomplished under that statute. It di¬ 
rects the institution of condemnation proceedings “in 
accordance with Chapter XV of the Code of Law of 
the District of Columbia as amended” (See 1929 Code, 
title 25, Secs. 41 to 50). The provisions of law for 
street widening are found not in Chapter XV but in¬ 
stead in Sub-Chapter 1, of Chapter XV, Secs. 491-a to 
491-n (see 1929 Code, title 25, Secs. 51 to 71) and such 
proceeding must be “to conform with the plan of the 
Permanent System of Highways”. Indeed, so far as 
“the proposed reservation at the intersection of Michi¬ 
gan Avenue and 10th Street” is concerned, there is no 
authority whatever for the same. Proceedings to con¬ 
demn lands for reservations have in this jurisdiction 
always been authorized by special Acts of Congress 
specifically designating the land to be acquired. 
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IV. 

The Proper Measure of Damages Was Not Applied to 

Parcel 133/51. 

Assignments of Error Nos. 12,13, 17. 

By reference to the plat (R. 15) it will be observed 
that Parcel 133/51 immediately adjoins the three Ralph 
Parcels 133/47, 133/57 and 133/79. Title to Parcel 
133/51 was acquired by Ralph after the institution of 
the condemnation proceeding. For many years prior 
thereto it had been used by him as part of his gasoline 
station. At the request of the appellees, the Court in¬ 
structed the jury that Parcel 133/51 was owned by 
Hughes at the time of the filing of the petition and that 
it should view the same in that ownership and not in 
the same ownership as the Ralph properties, and the 
Court refused to also instruct the jury that if parcels 
of land though in a separate ownership are being put 
to a single use, which is the most advantageous one 
and which gives them an aggregate value in excess of 
their values considered separately, the jury should 
consider that fact in making up the award. (R. 106-7) 

The Court sustained objections to the offer of Ralph 
to prove that he had been using the adjoining parcel 
for years for the purpose of his business and that if 
the adjoining owner had not permitted this it would 
have been necessary for him to purchase it (R. 101), 
that the lifts on his property had been there for five 
years and in order to get to them people had traveled 
over Parcel 133/51 during the entire time and when 
the lifts are down, as they generally are, on a 45-degree 
angle, cars have to run over that parcel to reach them, 
and the majority of cars after being serviced at the 
southern-most of the platforms get from the platform 
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into Bunker Hill Road by running over that parcel but 
if the car has a gasoline tank upon the cowl it may 
possibly get around without doing so, and that there is 
a well-defined roadway over that parcel that the cars 
themselves have established in going from the pump 
to the road (R. 102-3). He was finally permitted to 
testify that he used that parcel in connection with this 
station back to 1926 for storing cars and running over 
the parcel continuously. (R. 103) j 

On cross-examination, counsel for appellees was per¬ 
mitted to ask the witness if, before he acquired that 
parcel, the value of his gasoline filling station de¬ 
pended to a great extent upon it though he had not 
been asked a question as to value on direct examina¬ 
tion. (R. 104). | 

i 

V. | 

The Future Treatment of Tenth Street Should Have 

Been Excluded. 

Assignments of Error Nos. 11, 24. 

The Court having permitted the witness Sullivan 
to testify on cross-examination as to his “idea”, “his 
opinion and not his knowledge” with respect to the 
prospective treatment of 10th Street in regard to tree 
box space, curbing, sidewalk and parking, (R. 97) and 
the appellees having offered no evidence whatever on 
the subject, the court refused to instruct the jury at 
appellants’ request that, in determining damages and 
benefits, they should not consider any treatment of 10th 
Street whether by paving, improving, allotting to road¬ 
way, gutter, curb, tree space, sidewalk or parking, the 
appellees having produced no evidence on the subject 
and therefore neither the jury nor the property owners 
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could know what, if anything, would be done in that 
regard, and, they could only consider with respect to 
that street that “it will be open for the uses of a public 
thoroughfare.” (R. 109-10) 

A long line of decisions in this jurisdiction, begin¬ 
ning with Columbia Heights Realty Co. v. Macfarland, 
31 App. D. C. 112, 127, 217 U. S. 547, 558, fully demon¬ 
strates the error of the Court’s said rulings. See, also, 
American Security & Trust Co. v. Rudolph, 38 App. 
D. C. 32, 39; Washington Railway & Electric Co. v. 
Newman f 41 App. D. C. 439, 445. 

VI. 

Miscellaneous. 

The remaining points involved in this appeal may be 
disposed of very briefly: 

1. Assignment of error No. 3. A plat was intro¬ 
duced from Miscellaneous Plat Book, folio 253, which 
on its face shows that it was made according to a cer¬ 
tain resolution, but the resolution was not produced. 
(R. 50) Without the resolution there was no way of 
telling the purpose for which the plat was made or 
even that it was a public record. 

2. Assignments of error Nos. 4 and 5. A plat from 
Liber County 7, being a survey made by one Jackson 
in September, 1889, was offered in evidence and ob¬ 
jected to on the ground that it was not an official survey 
and there was no showing for whom it was made, and 
the witness producing the same further stated that the 
plat shows the property lines running up to the north 
line of Bunker Hill Road, and it was moved that this 
statement be stricken. (R. 51) 
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3. A plat in County Liber No. 6, folio 103, was pro¬ 
duced and the witness stated that it showed a widening 
of 15 feet to the at that time existing Bunker Hill Road, 
and it was moved that this statement be stricken be¬ 
cause the plat itself means no more than that the 15 
feet on that side which was in private ownership was 
by the plat dedicated to public use, the witness stating 
that the only language upon which he based the remark 
objected to is “we hereby subdivide a tract of: land 
known as part of Enclosure hereafter to be known as 
Brookland in the District of Columbia as shown on the 
foregoing plat.’’ (R. 52) 

4. Assignment of error No. 14. Appellees having 
produced testimony with respect to Blair Road, to 
show that it is 33 feet wide from building line to build¬ 
ing line but at a specified point it is only 22 feet wide, 
the same width as a portion of Michigan Avenue at a 
designated point, the appellees moved the Court to 
reopen the case and take judicial notice of District 
Court cause No. 2366 and to permit to be put in evi¬ 
dence the petition and plat in that case showing that 
the appellees had officially taken the position that even 
the 33' width of Blair Road is inadequate and were 
then engaged in a proceeding to widen the same. (R. 
105) 

5. Assignments of error Nos. 15 and 16. The Court 
gave to the jury instruction No. 5 (R. 25, 105) and the 
appellants objected on the ground that the same is cal¬ 
culated to confuse and mislead the jury, and proposed 
three substitute prayers Nos. 1, 2 and 3. (R. 106) 

6. Assignments of error Nos. 21 and 22. The Court 
gave to the jury instruction No. 23 (R, 29,108) and the 
property owners requested in lieu thereof their in- 
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structions Nos. 26 and 26% (R. 108-9). The instruc¬ 
tions requested by the appellants were much more con¬ 
ducive to orderly and intelligent action by the jury 
than the one given by the Court at the request of the 
appellees. Had appellants ’ requested instruction been 
granted, we would not now be encountered with the 
confused state of the record demonstrated in Point No. 
I, resulting from making separate appraisals on each 
of the Ralph parcels instead of one appraisal on all 
of his parcels. 

7. Assignment of Error No. 23. The appellants re¬ 
quested the Court to give to the jury their Instruction 
No. 12 (R. 109). It certainly correctly states the law. 

'We have briefly summarized the several points under 
the present heading for the reason that while not of 
major importance we feel the error of the trial Court 
is sufficiently demonstrated by a mere statement of the 
facts, and that we would not be justified in further ex¬ 
tending this brief with a discussion of them. 

It is submitted that the judgment below should be 
reversed and the cause remanded for a new trial. 

Respectfully, 

William C. Sullivan, 
Attorney for Appellants. 
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No. 6817 

Robert A. Ralph, Catholic University of Amer¬ 
ica and Order of Minor Conventuals, appel¬ 
lants I 

r. 

_ i 

Melvin C. Hazen, George E. Allen, and Daniel 
I. Sultan, Commissioners of the District of 
Columbia 


brief for appellees 


STATEMENT OF FACTS i 

| 

This is an appeal by appellants, Robert i A. 
Ralph, Catholic University of America and the 
Order of Minor Conventuals, from an order of the 
District Court of the United States for the District 
of Columbia ratifying and confirming the verdict 
of the jury awarding damages for land taken in a 

I 

condemnation proceeding for the acquisition of 
land for the erection of a viaduct over the tracks of 
the Baltimore and Ohio Railroad Company j to 
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eliminate a grade crossing at Michigan Avenue 
(Bunker Hill Road). 

The specific authority for this improvement is 
found in the Act of Congress approved February 
12, 1931, 46 Stat. L. 1087; D. C. Code of 1929, 
Supp. 2, Title 12, Sections 67-70, the material por¬ 
tions of which read as follows: 


That the Commissioners of the District of 
Columbia be, and they are hereby, author¬ 
ized and directed to construct a viaduct and 
approaches to eliminate the present crossing 
at grade of Michigan Avenue and the tracks 
and right-of-wav of the Baltimore and Ohio 
Railroad Company, said viaduct to be con¬ 
structed north of the present line of Mich¬ 
igan Avenue as may be determined by the 
Commissioners of the District of Columbia 
in accordance with plans and profiles of said 
works to be approved by the said Com¬ 
missioners: * * * 

***** 


4. That from and after the completion of 
the said viaduct and approaches the liigh- 


wav grade crossing over the tracks and right 
of way of the said Baltimore and Ohio Rail¬ 
road Company at Michigan Avenue shall be 


forever closed against further traffic of any 
kind. 


This proceeding was instituted (R. p. 1) under 
the general condemnation statute for the acquisi¬ 
tion by the District of Columbia of “ sites of school- 
houses, fire or police stations, or for a right of way 




for sewers, or for any other municipal use author¬ 
ized by Congress.” Act of Congress approved 
March 1,1929, 45 Stat. L. 1437; D. C. Code of 1929, 
Title 25, Sections 41-50, amending Chapter XV, 
secs. 483-491, Code of 1901. 

At the time of the institution of these proceed¬ 
ings, appellant Ralph was the owner of Parcels 
133/47,133/57, and 133/79, situated at or near 10th 
Street and Bunker Hill Road, Northeast. A por¬ 
tion of this property was used by this appellant as 
a one-stop gasoline station (R. p. 100). Parcel 
133/51 was in a different ownership, but, in order 
to reach the lifts on appellant Ralph’s premises on 
which cars were placed for greasing, it was neces¬ 
sary for such cars to pass over this parcel (R. p. 
102). Whether this use was with the permission 
of the owner dr constituted a trespass does not ap¬ 
pear. However, after the institution of these pro¬ 
ceedings, Parcel 133/51 was purchased by appel¬ 
lant Ralph (R. p. 100). i 

All of Parcel 133/79 was taken in this proceed¬ 
ing. Two separate portions were taken from Par¬ 
cel 133/47, one at the rear of the lot and the other 
at the southeast corner thereof. The majority of 
Parcel 133/57 was condemned. All that was taken 
from Parcel 133/51 was a small piece at the rear 
thereof containing 50.8 square feet (R. pp. 11, 12, 
and Plat p. 15). 

The Appellant, Catholic University of America, 
is the owner of a large tract of land on the north 
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side of Michigan Avenue (Bunker Hill Road) ex¬ 
tending from Harewood Road on the west to 
Brookland Avenue on the east (R. p. 21). Appel¬ 
lant, Order of Minor Conventuals, is the owner of 
a triangular tract of land bounded bv Michigan 
Avenue, 7th Street, and Monroe Street (R. p. 23). 
No part of the lands of either of these appellants 
was taken in the condemnation proceeding, but 
they hied answers therein seeking damages for 
the erection of the viaduct and the closing of 
the grade crossing (R. pp. 21, 23). At the trial 
these appellants, in these general terms, “ten¬ 
dered proof of damages which will be sustained 
by them as the result of this proceeding”, but the 
Trial Court rejected this tender for the reason that 
no property of either of these appellants was being 
taken in the proceeding. To this ruling these 
appellants excepted (R. p. 80). 

The jury returned its verdict awarding damages 
for the land taken (R. p. 29), to which objections 
and exceptions were filed by all of these appellants 
(R. pp. 31-33). From the order ratifying and con¬ 
firming the verdict of the jury these appellants 
have appealed (R. p. 35). 


0 


ARGUMENT 

I | 

j 

The damages awarded for the Ralph parcels are not 
inadequate and the verdict is neither unjust nor un¬ 
reasonable nor unsupported by the evidence nor con¬ 
trary to the evidence nor contrary to the instructions 
of the court 

The jury in rendering its verdict set forth sep¬ 
arately the damages to each of the parcels of land 
owned by appellant Ralph (R., pp. 30, 31), who 
now contends that, in so doing, the jury disre¬ 
garded the evidence and the instructions of I the 
court. It is urged by counsel for appellant Ralph 
that the three parcels owned by him at the time of 
the institution of these proceedings were alii de¬ 
voted to a single business; that they possessed their 
greatest value when considered as one tract, and 
that, under Instruction No. 8 (R., p. 26), it was 
the duty of the jury to so consider them. But, 
even conceding for the sake of argument that coun¬ 
sel for appellant is correct in his construction of 
the evidence, there is nothing in this record to show 
that the jury failed in its duty. After ascertain¬ 
ing the damage to the tract as a whole, it was en¬ 
tirely proper for the jury to apportion this damage 
among the various parcels. In fact, it was not 
only highly desirable, but essential, that this be 
done. Appellant Ralph acquired these three par¬ 
cels at different times; two by purchase from his 
mother and the third by purchase from another 
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(R., p. 104). As to one or more of these parcels 
defects in the title might exist, and npon each of 
them there mav be trusts in different amounts and 
held by different persons. In such event it would 
be necessary to apportion the damages among the 
various lots, and time and trouble would be saved 
by following the usual practice of having the ap¬ 
portionment made by the jury when awarding the 
damages. 

o 

The theory followed by the jury here is the same 
in principle as that approved by this court in 
Carlock v. United States, 60 App. D. C. 314, where 
it was held that where several persons have an in¬ 
terest in property condemned, as estates for life, 
or of leasehold, or in reversion, it is the duty of the 
jury to value the entire fee simple, and distribute 
the amount found to be due among the several 
persons in interest. 

It is contended on behalf of appellant Ralph 
that J. T. Irwin, who was the only witness who 
testified for the District as to the damage to this 
appellant's building on Parcel 133/47, did not tes¬ 
tify as a building expert. We submit that counsel 
for appellant is in error. It appears from the bill 
of exceptions that this witness qualified “as a quan- 
titv survevor, that is to sav, one determining 
through figuring the exact number of square yards 
of concrete and all those things that go together to 
make a building” (R. p. 54). Certainly one pos¬ 
sessing these qualifications is a building expert. In 
any event it is apparent from a reading of the tes- 
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timony of this witness that he did testify as an 
expert on the matter of the damage to appellant’s 
building which would result from the taking. He 
testified that “he has figured the entire cost of 


reproducing it (the building) in its entirety; but 
in making his estimate of reproduction cost, he has 
taken into consideration insurance, permits, demo¬ 


lition cost for removing the portion beyond the 


taking line, shoring up the present canopy, 


and 


anv other necessary bracing* so that the entire 


canopy would not have to be removed, excavation 


and concrete work, carpenter labor and material, 
rough hardware, sheet metal, roofing, plastering 
and painting, to put the building back exactly into 
the same shape as it is now with the exception of 
the contours of the canopy which would be slightly 
changed, and he figured it at a total cost of $970.60” 


(R. p. 56). No objection was made that this; wit¬ 


ness did not possess the qualifications necessary to 


permit him to so testify as an expert, and the weight 
to be given his testimony lav solely within the 
province of the jury. 

Appellant Ralph also contends that the verdict 
of the jury was contrary to the weight of the; evi¬ 
dence. It must be remembered that the burden of 


proving value in a condemnation proceeding is 
upon the property owner and not upon the govern¬ 
ment, and the jury was so instructed without objec¬ 
tion (Instructon No. 2, R., p. 24). ■ 

2 Nichols Eminent Domain, 1138 
20 Corpus Juris, 982. 
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The jury found (R., p. 29) that the damage to 
appellant Ralph's three parcels owned at the time 
of the institution of these proceedings totaled $10,- 
024.17, which they allocated as follows: Damage to 
Parcel 133/47, $3,477.96; damage to Parcel 133/57, 
$5,339.25, and damage to Parcel 133/79, $1,806.96. 

J. Dallas Grady, who possesses wide experience 
in the real estate business and whose qualifications 
are set forth on page 58 of the record, testified that 
in his opnion these three parcels as an entirety 
were damaged $6,385.13, exclusive of the damage 


to the building on Parcel 133/47, and that adding 
thereto the damage to the building fixed bv the wit- 
ness Irwin, $970.60, made a total damage of 
$7,355.73 (R., pp. 60, 61). 

The witness Houghton, who also possesses a wide 
experience in the real estate business and whose 
qualifications are set forth on pages 69 and 70 of 
the record, gave separately the damage to each of 
these three parcels. He testified that the damage 
to Parcel 133/47, exclusive of the damage to the 
building was $2,561.03, to which he would add 
$970.60, the amount fixed by the witness Irwin as 
damage to the building making a total damage for 
that parcel of $3,531.63; that the damage to Parcel 
133/57 was $3,417.12, and that the damage to Par¬ 
cel 133/79 was $2,258.70, making a total damage 
to these three parcels of $9,207.45 (R., p. 71). 

Appellant Ralph called as an expert witness R. 
Owen Edmonston, Jr., who testified that the dam- 
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age to these three parcels and Parcel 133/51, ac¬ 
quired by Ralph after the institution of these pro¬ 
ceedings, as a single tract, was $64,906.75 (R., p. 
89). This witness testified— ! 

that his valuations were based on the as¬ 
similation that Bunker Hill Road would be 
blocked by making a bottle-neck 17 foot strip 
west of the crossing (R., p. 84) 

and that he could not get the fact that there was 
going to be a barricade there out of his head! (R., 
p. 86). The court thereupon instructed the witness 
that he had to get it out of his mind in arriving at 
the damages (R., p. 87) and the case was adjourned 
until the following Monday in order to permit the 
witness to revise his figures. On returning to the 
stand the following Monday the witness testified 
that he had found the damages would be the same 
as he had testified to before; that “damage would 
be the same whether a physical barricade would be 
put across it or not” (R., pp. 87, 88). Certainly 
in view of these statements the jury would be justi¬ 
fied in disregarding the entire testimony of this 
witness. 

Furthermore, this witness, in computing the 

damages to appellant’s property, considered it as a 

! 

single tract embracing not only the portions owned 
by appellant at the time of the institution of these 
proceedings, but also as including Parcel 133/51 
which was acquired later (R. p. 89). The value of 
appellant's tract as a gasoline station was mate- 
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riallv affected bv the use of Parcel 133/51 which 
use could have been terminated by the owner of that 
parcel at any time. The appellant Ralph testified 
that “when the lifts are down sitting as they gen¬ 
erally do on a 45 degree angle, cars have to run 
over Parcel 133/51 to reach them” (R. p. 102); 
“that it was absolutelv necessarv for witness to 
have Parcel 133/51 with his layout*', and that the 
value of his gasoline filling station depended to a 
large extent upon Parcel 133/51 (R. p. 104). 

The court instructed the jury (Prayer Xo. 9, R. 
p. 26) as follows: 


You are instructed that Parcel 133/51 was 
owned by Ellis IV. and Edith E. Hughes at 
the time of the filing of the petition in this 
case and in your consideration of this parcel 
you are to view it in this ownership and not 
in the same ownership as the Ralph proper¬ 
ties, Parcels 133/47, 133/57, and 133/79. 


Therefore, the jury, under this instruction, was 

required to disregard the testimony of this witness 

since it was based upon all four parcels being 

considered as a single tract. 

The witnesses McKeever and Sullivan, who are 

the onlv other witnesses who testified as to the 
* 

damage to appellant Ralph, also based their esti¬ 
mates upon the theory that all four parcels con¬ 
stituted a single tract, and, therefore, their testi¬ 
mony must likewise be disregarded. The appel¬ 
lant Ralph has certainly failed to sustain the 
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burden of proving that he has suffered a greater 
damage than was awarded him by the jury. 

The jury was directed (R. p. 28) as required by 
the statute to view and examine the property to be 

taken. What thev saw is not in this record. : 

%/ 

Since all of the facts which were before the jury 
are not, and could not be, before this court, the 
verdict of the jury cannot be set aside unless it 
appears there exists such a grave mistake of fact 
as indicates partiality or corruption. In the case 
of Shoemaker v. United States, 147 U. S. 282, 305, 
the court said: 

If, as we have said, the court below was 
right in refusing to restrict the commission¬ 
ers to a mere consideration of the evidence 
adduced, then it would seem to follow that 
the court could not be legitimately asked, in 
the absence of any exceptions based upon 
charges of fraud, corruption or plain mis¬ 
take on the part of the appraisers, to go 
into a consideration of the evidence. : The 
court cannot bring into review before it the 
various sources and grounds of judgment 
upon which the appraisers have proceeded. 
The attempt to do so would transfer the 
function of finding the values of the lands 
from the appraisers to the court. Such a 
course would have presented a much more 
serious allegation of error than we find in 
the objection, as made. 

The rule on this subject is so well settled 
that we shall content ourselves with repeat¬ 
ing an apt quotation from Mills on Eminent 
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Domain, 246, made in the opinion of the 
court below: “An appellate court will not 
interfere with the report of commissioners 
to correct the amount of damages except in 
cases of gross error, showing prejudice or' 
corruption. The commissioners hear the 
evidence and frequently make their princi¬ 
pal evidence out of a view of the premises, 
and this evidence cannot be carried up so as 
to correct the report as being against the 
weight of evidence. Hence, for an error, in 
the judgment of commissioners in arriving 
at the amount of damages there can be no 
correction, especially where the evidence is 
conflicting. Commissioners are not bound 
by the opinions of experts or by the apparent 
weight of evidence, but mav give their own 
conclusion.' ? 

In the case of Columbia Heights Beatty Co. v. 

Rudolph, 217 U. S. 547, the court said (560): 

The power of the court to review the 
award by such a jury must in the very na¬ 
ture of the matter be limited to plain errors 
of law, misconduct or grave error of fact 
indicating plain partiality or corruption. 
The jury saw and heard the witnesses; the 
court did not. The jury went upon and 
viewed the premises; the court did not. The 

dutv to review did not involve mere error 
* 

in judgment as to the extent of enhance¬ 
ment in value, for the judgment of the jury 
manifestly rested upon much which could 
not be brought before the court. The jury 
was expected to exercise its own judgment, 
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derived from personal knowledge from a 
view of the premises, as well as from the 
opinion evidence which might be brought 
before them. 

In the case of Nealy v. Hazen, 63 App. D. C. 239, 
this court said: 

In the absence of fraud, or any preju¬ 
dicial action on the part of the court or the 
jury, the confirmation of the verdict of the 
jury by the court on the assessment of bene¬ 
fits, if sustained by competent evidence,; will 
not be interfered with on appeal. 


Counsel for appellant Ralph relies upon the case 
of Bramon v. Reiehelderfer, 62 App. D. C. 129, 
wherein the court did set aside the verdict of a 
jury awarding damages for land taken. There the 
jury had awarded $4,558.28 for the property taken 
which was $2,000.00 less than the lowest estimate of 
the expert witnesses. The court held in that qase 
that it was apparent that the jury had ignored the 

i 

evidence as to the value of the improvements and 
that there was such a discrepancy between the value 
of the land including improvements, as fixed by the 
jury on the one hand, and the testimony of the wit¬ 
nesses on the other, as to convince the court that 
the aj)praisement was unjust and unreasonable. 

Here the jury awarded appellant Ralph approxi¬ 
mately $3,300.00 more than the estimate of the ap¬ 
pellees’ witness Grady, and $1,400.00 more than the 
estimate of the appellees’ witness Houghton. We, 
therefore, submit that there is nothing in this case 


12736S—37- 



14 


to show that the verdict of the jury was not fair 
and reasonable. 

II 

Appellant Ralph, if entitled to damages for the future 
closing of the grade crossing at Michigan Avenue 
(Bunker Hill Road) is not entitled to such damages in 
this proceeding 

The court below properly refused to permit the 
jury to consider any damages appellant Ralph 
might sustain by reason of the future closing of the 
grade crossing at Michigan Avenue (Bunker Hill 
Road). It will be noted from the plats appearing 
on pages 15 and 17 of the record that the new via¬ 
duct, as required by law, crosses the tracks of the 
railroad at a point north of Bunker Hill Road. On 
the east side of the railroad tracks, the side on 
which the appellant Ralph's property is situated, 
Bunker Hill Road is in no wise affected bv the im- 
provement, except that under the statute the grade 
crossing will be closed to traffic upon completion 
of the viaduct. On the west side of the railroad 
tracks the approaches to the viaduct begin in the 
existing roadway of Michigan Avenue, but a low 
level roadway will be left on the south side for the 
use of the abutting property. Therefore, it will be 
seen that the closing of the grade crossing is a mat¬ 
ter separate and distinct from the condemnation 
proceeding. Under the Act of 1929, the jury is di¬ 
rected (Sec. 45, Title 25, Code of 1929) to view and 
examine “the land and premises affected by the 
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condemnation proceeding”, and “when the hearing 
is concluded, the jury or a majority of them, shall 
return to the court, in writing, their appraisement 
of the value of the interests of all persons, respec¬ 
tively, in such land.” Under this statute the jury 
is only authorized to determine the value of the 
lands and premises taken by the condemnation 
proceeding, together with damages resulting to the 
remainder of the land from the improvement for 
which the land is taken, and not to assess dam¬ 
ages against the District of Columbia for the future 
closing of a grade crossing. In other words, the 
jury was limited to damages in the case resulting 
from the erection of the viaduct and approaches 
thereto. If appellants are entitled to any damages 
for the future closing of the grade crossing, this 
right must be asserted in an independent pro¬ 
ceeding. 

This case is analogous to the case of Potomac 
Electric Power Company v. United States, — 
App. D. C. —, 85 Fed. (2) 243, 249, decided by this 
court May 25, 1936. That was a condemnation 
proceeding brought by the Government to acquire 
land from the Potomac Electric Power Company 
for the erection of the new Interior Department 
Building. This project necessitated the closing of 
a public alley in which certain equipment of the 
Power Company was installed. In holding that 
damages for the closing of the alley could not be 
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recovered in the condemnation proceeding, this 
court said: 

A somewhat different situation is pre¬ 
sented as to the equipment installed in the 
public alley in square 144, and in D Street, 
which separated squares 144 and 145. This 
equipment was physically taken, because of 
the closing of the alley and the street, but 
this grave rise to a claim which is not 

o 

properly involved in this condemnation pro¬ 
ceeding. If valid, it constitutes a separate 
and distinct cause of action which defendant 
may prosecute in the Court of Claims. Mt. 
Vernon, A. <f* IF. By. Co. v. United States, 
75 Ct. Cl. 704. 

This case is also similar in principle to Garfield 
Memorial Hospital v. Macfarland, 31 App. D. C. 
447, where, in a condemnation proceeding for the 
extension of a street, it was contended on appeal 
that no assessments for benefits should have been 
levied against the Garfield Memorial Hospital for 
the reason that it was exempt by law from such 
assessments. The court below’ held that, inasmuch 
as the statute directed the jury to assess benefits on 
the pieces and parcels of land benefited by the ex¬ 
tension, there w’as “no jurisdiction given the Dis¬ 
trict Court thereby to say v’hat lands, if any, are 
exempt”, and that the question of exemption must 
be disposed of in another proceeding. In sustain¬ 
ing the action of the lower court, this court said: 

With this conclusion, we agree. The trial 
court, sitting as a district court, was limited 
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in its jurisdiction to the consideration! of 
only such matters as were before it under the 
express terms of the statute. We are of the 
opinion that the power to pass upon the 
question of exemptions was not conferred 
by the statute. It mav be suggested that 
any attempt to enforce this assessment may 
be met by the appellant in a way which will 
necessitate the consideration of these mat¬ 
ters. However, they are not properly 
before us at this time. 

It will be noted that neither in the order of the 

i 

Commissioners directing the institution of these 
proceedings nor in the order of the Commissioners 
approving the plans and profiles of the viaduct 
and its approaches is any reference made to the 
closing of the grade crossing (R. p. 45). Under 
the statute, the power to close this street to traffic 
can come into existence only upon the completion 
of the viaduct. 

Here, the jury, under the statute, had only the 
power to appraise the value of the land taken by 
the condemnation proceeding and damages to the 
remainder resulting from the erection of the via¬ 
duct and its approaches. There is no authority in 

j 

the statute for the jury to assess damages against 
the District for the future closing of the grade 
crossing. It might well be that, before the timo 
for the closing of the grade crossing has arrived, 
Congress, by new legislation, may change its man¬ 
date that the crossing be closed. 
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The authorities relied upon by counsel for appel¬ 
lant to the effect that the owner of land taken is 
entitled to damages on the basis of the most dam¬ 
aging use the taker would have the legal right to 
make, are not in point here for the reason that the 
land taken is not being used to close the grade cross¬ 
ing. Except for the requirement of the Statute 
the crossing would remain open after the erection 
of the viaduct. 

Ill 

Appellants, Catholic University of America and Order of 
Minor Conventuals, if entitled to damages for the 
future closing of the grade crossing at Michigan 
Avenue (Bunker Hill Road) and the erection of the 
viaduct are not entitled to such damages in this pro¬ 
ceeding 

The court below properly denied the claims of the 
appellants, Catholic University of America and 
Minor Conventuals, that thev are entitled to dam- 
ages in this proceeding for the future closing of 
the grade crossing at Michigan Avenue (Bunker 
Hill Road) and for the erection of the viaduct. As 
pointed out in Point 2 of this brief, the closing of 
the grade crossing is a matter separate and distinct 
from this condemnation proceeding. For an ad¬ 
ditional reason, these appellants are not entitled 
to damages here either for the future closing of the 
grade crossing or for the erection of the viaduct. 
No part of their land was taken. The duty of the 
jury must be measured by its oath. Section 44, 
Title 25, Code of 1929, provides that the jurors shall 
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take an oatli “that they are not interested in any 
manner in the land to be condemned, and are not 
related to the parties interested therein, and that 
they will, without favor or partiality, and to the 
best of their judgment, appraise the value of the 
respective interests of all persons concerned in such 
lands.” By section 45 of the same title the jury 
were directed to return to the court “their ap¬ 
praisement of the value of the interests of all per¬ 
sons, respectively, in such land.” There is no 
authority either in the condemnation statute or in 
the statute authorizing the erection of this viaduct 
for the jury to award damages to persons no part 
of whose land is taken. The duty of the jury was 
solely as set forth in the statute. 


IV 

The closing of the grade crossing at Michigan Avenue, 
if and when accomplished, will not entitle appellants 
to damages 


Even assuming for the sake of argument that the 
condemnation statute is broad enough in its terms 
to permit the jury to assess damages against the 
District for the future closing of the grade crossing 
at Michigan Avenue, appellants have not been 

i 

prejudiced by the ruling of the court complained 
of for the reason they are not entitled to damages 
therefor. It is well settled that the abolition of 
grade crossings lies within the police power of the 
State. ! 
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Great Northern R. Co. v. Minn., 246 IT. S. 
434. 

Chicago, M. & St. P. Rjj. v. Minneapolis, 
232 U. S. 430. 

Chicago, B. <X* Q. R. Co. v. Nebraska, 170 
U. S. 57. 

New York d N. E. R. Co. v. Bristol, 151 
U. S. 556. 

It is equally as well settled that the constitutional 
inhibition against taking property without due 
process of law has no application to consequential 
injuries resulting from the exercise of the police 
power. 

In the Bristol case, supra, the court, in holding 
that a legislature could require a railroad company 
to abolish grade crossings at its own expense, said: 

It is likewise thoroughly established in 
this court that the inhibitions of the Consti¬ 
tution of the United States upon the impair¬ 
ment of the obligation of contracts, or the 
deprivation of property without due process 
or of the equal protection of the laws, by the 
states, are not violated by the legitimate 
exercise of legislative power in securing the 
public safety, health, and morals. 

In this case the closing of the grade crossing will 
not deprive the respective appellants of access to 
their lands from the opposite sides of the railroad. 
This access is furnished bv the viaduct for which 
this condemnation proceeding was instituted. It 

is true that this means of access mav not be as 

•/ 

convenient, but that is a consequential injury re- 
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suiting from the exercise of the police power for 
which no right to damages will lie. 

Appellants are not entitled to damages for the 


closing of the grade crossing for the further reason 

o o o 


that such action will not result in the closing of the 
street in front of any property of the appellants 
and will not even leave such property in a cul-de- 
sac. Therefore, any injury suffered by these ap¬ 
pellants is no different in kind from that suffered 
by the public at large though possibly greater in 
degree and is therefore damnum absque injuria. 

In McQuillan on Municipal Corporations, 1 2nd 
Ed. sections 1525 and 1527, it is said: 


Sec. 1525 (1408). Kind of injury sus¬ 
tained by landowner as determining right 
to recover damages .—The right of a land 
owner to recover damages because of the 
vacation of a street or alley depends on the 
location of his land with reference to the 
street vacated or the part of the street va¬ 
cated, and the effect of such vacation on his 
rights as an abutting owner. It is well set¬ 
tled that an owner is not entitled to recover 
damages unless he has sustained an injury 
different in kind and not merely in degree 
from that suffered by the public at large, 
the rule being the same in this respect as 
in actions by private persons to enjoin, or 
to recover damages for, an obstruction in a 
street or allev. 

***** 

Sec. 1527 (1410). Same—where abut¬ 
ter’s land is in different block from where 

127368—37-4 
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street vacated .—On the other hand, if the 
street directly in front of one's property is 
not vacated but the portion vacated is in 
another block, so that he may use an inter¬ 
secting- cross street, although perhaps it is 
not quite so short a way nor as convenient, it 
is almost universailv held that he does not 
suffer such a special injury as entitles him 
to damages. And this is so notwithstanding 
the new route is less convenient or the di¬ 
version of travel depreciates the value of his 
property. The fact that the lot owner may 
be inconvenienced or that he mav have to go 

a more roundabout wav to reach certain 

* 

points, it is generally held, does not bring 
him an injury different in kind from the 
general public, but in degree only. ‘‘If 
means of ingress and egress are not cut off 

o o 

or lessened in the block of the abutting 
owner, but only rendered less convenient be¬ 
cause of being less direct to other points in 
the citv, and made so bv the vacation of the 
street in another block, such consequence is 
damnum absque injuria. ? ' (Tomaszewski 

v. Palmer Bee Co., 223 Mich. 565.194 N. W. 
571, 573, citing the text.) 

In the case of Academy v. Philadelphia B. ct* 
IF. P. Co., 36 App. I). C. 372, 377, this court said: 

The first of these prayers was refused on 
the ground, substantially restated in the gen¬ 
eral charge, that the plaintiff had no right 
of action for inconvenience caused individ¬ 
uals by the obstruction of the street at points 
not adjacent to plaintiff's property. This 


was a correct statement of the law as applied 
to the evidence. There was no evidence of 
any obstruction preventing ingress and 
egress from the plaintiff's lot by way of the 
abutting street, at any point thereon, or ad¬ 
jacent thereto. The inconvenience referred 
to was one to the general public. 

In Lockwood v. Portland, 288 Fed. 480, the Cir¬ 
cuit Court of Appeals for the Ninth Circuit said: 

In this respect the appellant has utterly 
failed. He is the owner of four lots, or half 
a block, in the citv of Portland. Two of 
these lots front on Eighth street to the west, 
and the remaining two on Ninth street to 
the east. Two of his lots also abut on 
Wasco street to the north. The portion of 
Eighth street sought to be vacated extends 
one block north from the north line of 
Wasco street. It will thus be seen that; the 
appellant has free access to his property 
from all three sides, the same as before. 
He is simply denied the privilege of pass¬ 
ing over Eighth street, between Wasco 
street and Halsey street; but that same priv¬ 
ilege is denied to every other inhabitant of 
the city. The appellant may have occasion 
to use the street oftener than others, because 
of its proximity to his property, and for 
that reason his inconvenience may be greater 
than that of others; but all the authori¬ 
ties agree that this is a difference in de¬ 
gree, and not in kind. That a property 
owner, whose property is situate as is that 
of the appellant in this case, has no stand- 
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ing in a court of equity to enjoin vacation 
proceedings by municipal authorities, or in 
a court of law to recover damages for such 
vacation, is fullv established bv the follow- 

7 %f 

ing authorities, among many others that 
might be cited: Jones on Easements, sec¬ 
tions 342, 347: Lewis, Eminent Domain (3d 
Ed.), sec*. 198: Hawley v. Baltimore, 33 Md. 
270: City of East St. Louis v. O’Flynn, 119 
Ill. 200, 10 X. E. 395, 59 Am. Rep. 795; 
Freeman v. Centralia, 07 Wash. 142, 120 
Pac*. 880, Ann. Cas. 19131), 780: Enders v. 
Friday, 78 Neb. 510, 111 X. W. 140, 15 Ann. 
Cas. 085; Hyde v. Fall Fiver, 189 Mass 439, 
75 X. E. 953, 2 L. R. A. (X. S.) 209: Elliott, 
Roads and Streets (2d Ed.) sec. 878: Dillon, 
Municipal Corporations (5th Ed.) sec. 
1160: Cumininys Real Estate cC* Investment 
Co. v. Deere, 208 Mo. 00, 100 S. W. 490, 14 
L. R. A. (X. S.) 822. Xor are we convinced 
that a different rule obtains in the state of 
Oregon. Sandstrom v. Oreyou-Washincjton 
Ry. cC Xav. Co., 75 Or. 159, 140 Pac. 803. 

For numerous other authorities to the same 
effect see note in 49 A. L. R. 330, 361. 

This rule is applicable to the fullest extent even 
where the closing of a street results in loss of trade 
or business to one in another block. 


German Lutheran Church v. Baltimore, 
123 Md. 142. 

Guttery v. Glenn, 201 Ill. 275. 

Cram v. Laconia, 71 X. IT. 41. 

Re Hull, 103 Minn. 439. 
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Counsel for appellants in his brief frequently 
states that appellants have a private right of way 
in Bunker Hill Road. There is nothing in the record 
to support this statement. It was conceded in the 
trial, bv counsel for both sides “that Bunker Kill 
Road, including Michigan Avenue as part of it, and 
extending from Harewood Road at its western ter¬ 
minus to Queens Chapel Road at its eastern end, 
had been in existence as a 33-foot old county road 


since before the establishment of the District of 
Columbia” (R., p. 49). The acquiescence by a 
property owner in the long continued use of his 
land as a public highway constitutes a dedication 
of such land to the public for such use. United 
States v. Chicago, 7 ITow. 185; City of Cincinnati 
v. Lessee of White, 6 Pet. 431. “The mere uge of 
a way in common with the general public, although 
it may establish a public road, cannot establish a 
private right of way.” 19 Corp. Juris, 859. 

And in the case of Dan v. A1 lender, 22 Md. 511, 
529, the court said: ; 


If the proof is of a use common to all 
others as well as to the party claiming the 
way, it does not establish a private way. 

Even assuming for the sake of argument j that 
Bunker Hill Road was originally established as a 
private way, such private right of way became 
merged in the public right of way. 

Murphy v. Bates, 21 R. I. 89; 41 Atl. 1011. 
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V 


Appellant Ralph was permitted to offer evidence as to 
damages for the erection of the viaduct 


The Court below did not preclude appellant 
Ralph from offering evidence as to any damages 
he might sustain bv reason of the erection of the 
viaduct. This viaduct, it must be remembered, is 
not being erected upon any portion of Bunker Hill 
Road east of the railroad tracks but upon the land 
condemned. It, however, does pass along the rear 
of this appellant’s property. The witness Ed- 
mondston, testifying for this appellant, stated that 
in fixing his estimate of the damage he considered 
the change of grade and “bv change of grade lie 
understands the viaduct being behind the property 
about 24 feet high above the grade of the lot” (R., 
]>. 88). The witness McKeever, also testifying for 
this appellant, stated that lie did not consider the 


actual structure of the viaduct as an element of 
damage as he did not believe it would damage ap¬ 
pellant's property for the use to which it was put 
(R., p. 93). 

From a reading of Instructions 10, 12, and 15 
given by the Court to the jury (R., pp. 26, 27), 
it will appear that the jury was permitted, in 
awarding damages to appellant Ralph, to consider 
injuries to the remainder of his lands, including 
injuries resulting from “the change of grade 
caused by the construction of the viaduct and ap¬ 
proaches.” We submit that this was all to which 
appellant Ralph was entitled. 
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VI 


Appellants, Catholic University of America and Minor 
Conventuals, are not entitled to damages for the erec¬ 
tion of the viaduct 

It is difficult to see upon what theory the Order 
of Minor Conventuals can claim to be damaged bv 
the erection of the viaduct since, as appears from 

i 

the plat on page 17 of the record, no part of the 
viaduct abuts this appellant’s property and all the 
streets abutting its property will remain exactly 
as they were prior to the initiation of this project. 

A portion of the viaduct is located in front of 
the property of the appellant Catholic University 
of America. But that does not give rise to a cause 
of action for damages. It is well settled in this 
jurisdiction that no damages from a change of 
grade can be recovered, and. further, that the erec- 
tion of a viaduct is nothing but a change of grade. 

In the case of Osborne v. District of Columbia, 
63 App. D. C. 277, a property owner had sued for 
damages for the reason that the District of Colum¬ 
bia, pursuant to an Act of Congress, had replaced 
and reconstructed an existing bridge to carrv Mon¬ 


roe Street over the tracks of the Baltimore 


and 


Ohio Bailroad, the new bridge and its approaches 
being considerable above the existing grades. 1 In 
holding that there was no liability on the part of 
the District, this court said: j 

The right of the District of Columbia, and 
it predecessors in the government of the 





city of Washington, to grade and regrade its 
streets without liability for consequential 
damages, is established. Goszler v. George¬ 
town, 6 Wheat. 593, 5 L. Ed. 339; Smith, to 
Use of Cushing v. Corporation of Washing¬ 
ton, 20 How. 135, 148, 15 L. Ed. 858; Sauer 
v. New York, 206 U. S. 544, 27 S. Ct. 686, 
51 L. Ed. 1176; District of Columbia v. 
Atchison, 31 App. D. C. 260; Hutcherson v. 
District of Columbia, 39 App. I). C. 514. 

In Smith v. Corporation of Washington, 
supra, the Supreme Court said that chang¬ 
ing the grade of a street is neither a trespass 
upon adjacent property nor the erection of 
a nuisance injurious thereto, and that “the 
law on this subject is well settled, both in 
England and this countrv. The cases are 
too numerous for quotation; a reference to 
one or two more immediately applicable to 
the questions arising in this case will be 
sufficient.” So in Callender v. Harsh, 1 
Pick. (Mass.) 418, a street was so dug out 
as to lay bare the foundation of plaintiff's 
house and endanger its fall; in Green v. 
Borough of Reading, 9 Watts (Pa.) 382, 36 
Am. Dec. 127, the street in front of plain¬ 
tiff's house was raised five feet; in O'Con¬ 
nor v. Mayor, etc., of City of Pittsburgh, 18 
Pa. 187, a street was lowered seventeen feet, 
necessitating the rebuilding of a church 
thereon. 

In these cases, as in many others the 
unquestioned inconvenience and expense 
brought to the plaintiffs by the public im¬ 
provement was held to be damnum absque 
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injuria. And it is not important that the 
declaration before us, unlike many others in 
similar cases, alleges the maintenance of a 
nuisance. 

But it is contended on behalf of these appellants 
that a different rule exists where the title to the 

i 

fee in the highway is not in public ownership but 
is in the abutting property owners. The court 
below held that inasmuch as the old Bunker Hill 
Road was a public highway it was immaterial in 
this case whether the fee was in the District or not 
(R. p. 54). This ruling we submit was correct. 

It is settled law that the erection over a street 
of an elevated viaduct is a legitimate street im¬ 
provement. As was said in Sauer v. New York, 
206 U. S. 536: 

But it may not be inappropriate to say 
that the decision of the court of appeals 
seems to be in full accord with the decisions 
of all other courts in which the same ques¬ 
tion has arisen. The state courts have uni¬ 
formly held that the erection over a street of 

%/ i 

an elevated viaduct, intended for general 
public travel, and not devoted to the exclu¬ 
sive use of a private transportation corpo¬ 
ration, is a legitimate street improvement, 
equivalent to a change of grade; and that, 
as in the case of a change of grade, an owner 
of land abutting on the street is not entitled 
to damages for the impairment of access to 
his land and the lessening of the circulation 
of light and air over it. 
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In that case, while the title to the street was in 
public ownership, such ownership was held, under 
the statutes of that State, upon a trust that it shall 
forever be kept open as a public street. 

It is equally well settled that it makes no differ¬ 
ence, with respect to the rights of the public and 
the abutting owners, whether the street be in public 
or private ownership. 

In Barney v. Keokuk, 94 U. S. 324, the court, in 
sustaining the right of a town to permit railroad 
tracks to be laid in the street, though the title was 
in the adjacent property owners, said: 

On the general question as to the rights of 
the public in a city street, we cannot see any 
material difference in principle with regard 
to the extent of those rights, whether the fee 
is in the public or in the adjacent land 
owner, or in some third person. 

And in the case of Northern Transportation 
Company v. Chicago, 99 U. S. 635, the court, in 
holding that an abutting property owner was not 
entitled to damages for the construction of a tunnel 
in the street, said: 

It is immaterial whether the fee of the 
street was in the State or in the City, or in 
the adjoining lotholders. If in the latter, 
the State had an easement to repair and im¬ 
prove the street over its entire length and 
breadth, to adapt it to easy and safe passage. 

Counsel for appellants relies upon the case of 
District of Columbia v. Robinson, 180 U. S. 92,108. 
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as showing a distinction between a highway, the fee 
to which is in the public, and one in which the fee is 
in the abutting property owners. That was an 
action to recover damages for the removal of 
gravel from the bed of an old road, similar to the 
Bunker Hill Road. In determining the extent of 
the right of the District in such road, the court 
said: 

The right to take gravel within the lipiits 
of the road which might be established by 
the evidence, and, in the exercise of grading, 
was conceded. The right to take gravel out¬ 
side of the limits of the road, or not for the 
purpose of grading it, was denied, and prop¬ 
erly denied. It was an easement in: the 
land, not the fee to the land, which the pub¬ 
lic acquired by the road, and the measure of 
the easement was the width of the road. 
The right to grade and improve was incident 
to the easement, but the easement gave no 
other right in the soil or to the soil. The 
right to remove soil from one part of a road 
to another part may be conceded. 

There, the court held that a public highway 
might be graded even though the fee was in the 
abutting property owners. And from the author¬ 
ities previously cited, it is plain that the erection 
of a viaduct is but a change of grade. 

But counsel for appellants contends that if the 
title to a public highway is in the abutting property 
owners they are entitled at common law to the 
timber and grass which might grow thereon, and 
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that the erection of the viaduct will interfere with 
this right. This contention, of course, can apply 
onlv to the Catholic University of America for the 
reason that Bunker Hill Road in front of the 
properties of the other appellants here is not dis¬ 
turbed. In support of this contention counsel for 
appellants relies upon the case of Barclay v. 
Howell’s Lessee, 6 Pet. 498. But the court there 
held that the City might pave such a highway for 
its full width. It is difficult to understand how 
grass and timber can grow more abundantly upon 
a paved street than upon a street supporting a 
viaduct. 

Counsel for appellants also cites the case of 
C. c£* P. Telephone Co. v. Board of Forestry, 125 
Md. 666, but the court in that case held that the 
rights of the abutting property owners in the public 
highway are subordinate to the public interest. 
After the quotation from this decision set forth in 
appellants' brief on page 23, the court continued: 

But these rights, though important and 
undoubted, are subordinate to the use for 
which the land has been acquired by the 
public. They cannot be utilized in such 
manner or under such conditions as to inter¬ 
fere with the free and full enjoyment of the 
public easement. While the owner of the 
fee may have a property interest in the 
natural products of the soil within the high¬ 
way limits, his right to their use or disposi¬ 
tion is subject to such restriction as the 
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nature of the servitude imposed upon the 
land may necessitate. 

The same limitation upon the rights of the abut¬ 
ting owners was recognized in Thomas v. Ford, 63 
Md. 346, also relied upon by counsel for appellants. 

Therefore, it follows that, irrespective of 
whether the fee to Bunker Hill Road be in the Dis¬ 
trict or in the abutting property owners, the result 
is the same—the erection of the viaduct is a legit¬ 
imate use of the street for highway purposes of 
which appellants have no right to complain. 

YII 


The project contemplated in this proceeding is 

authorized by law 


Counsel for appellants contends that this project 
is not authorized by law for the reason, as stated 
by him, that the viaduct is not built “north of the 
present line of Michigan Avenue” as directed by 
the statute. From an examination of the plat on 
page 17 of the record it will be noted that the en¬ 
tire viaduct at the point of crossing the railroad 
right of way is north of Michigan Avenue as it 
existed at the time of institution of these proceed¬ 


ings. This we submit is all that Congress intended. 
It was certainly not intended that no part of the 
existing street could be used for the viaduct: and 
the approaches thereto. Had all of the viaduct 
and its approaches been placed to the north of the 
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essarv to have condemned a portion of the land of 
the Catholic University lying at Michigan Avenue 
and Brookland Avenue necessitating the destruc¬ 
tion of the large building erected thereon (Plats 
pages 15 and 17 of the record). This would have 
involved a great and unwarranted expense to the 
taxpayers of the District, with a corresponding 
damage to the Catholic University. The statute 
did not fix the precise location of the viaduct but 
merely provided: 

Said viaduct to be constructed north of 
the present line of Michigan Avenue as may 
be determined by the Commissioners of the 
District of Columbia in accordance with the 
plans and profiles of said works to be ap¬ 
proved by the said Commissioners. [Italics 
supplied.] 

This language evidenced a clear intent on the 
part of Congress to leave to the discretion of the 
Commissioners the exact location of the viaduct. 
When the power to condemn for a project has been 
conferred, the provisions of the statute respecting 
the location or route are to be liberallv construed. 

In the case of Wash. R. <£ E. Co. v. Newman, 41 
App. D. C. 439, which was a condemnation proceed¬ 
ing, the court had before it the construction of a 
statute which authorized the Commissioners of the 
District to erect “a bridge across Rock Creek on 
the line of Q Street” and to condemn land to con¬ 
nect the terminus of said street east of Rock Creek 
with its terminus west of Rock Creek “upon such 
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lines as the said Commissioners may deem best for 
the public interest.” It was urged in that case 
that, inasmuch as the statute provided for the con¬ 
struction of the bridge “on the line of Q Street,” 

i 

the bridge must be constructed on the line of the 

street as it existed at the time the Act was passed. 

! 

The court denied his contention, saying: 

It will be observed that the statute diet not 
fix with absolute certainty and precision the 
location of the bridge. This was deferred to 
conform to the final location of the street. 
It is true, as contended by defendant, that 
the commissioners might use the laid-out 
portion of Q street extending from Twenty- 
third street west to the creek bank, construct 
the bridge across the creek at that point, and 
then proceed in a southwesterly direction 
to the eastern terminus of the street west 
of the creek. But the commissioners, in 
their discretion, chose another line for con¬ 
necting the two points, and, in doing so, we 
think exercised a power clearly conferred 
by the statute. The statute in this particu¬ 
lar should be reasonablv construed in order 

%/ 

to carry into effect the power of location 
thus broadly conferred upon the commis¬ 
sioners. “In determining whether statutes 
confer the right to exercise the power of 
eminent domain, the rules of strict construc¬ 
tion are to be applied. But when the power 
has undoubtedly been conferred by a statute, 
then, in so far as it attempts to define the 
location or route, it is to receive a reasonable 
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ratlier than a strict construction. It is 
against common right that a person or cor¬ 
poration should have the power, but, hav¬ 
ing the power, it is for the general good 
that they should not be hampered or em¬ 
barrassed bv a narrow and technical inter- 
* 

pretation of it.” Lewis, Em. Dom. 3d sec. 
390. 

In the case of Briggs v. Brownlow, 49 App. D. C. 

345, this court said: 

The Commissioners were authorized to 
institute a proceeding “for the extension of 
Kenyon Street Northwest, from Seven- 
teenth Street to Mt. Pleasant Street/’ This 
proceeding contemplates that the extension, 
for reasons satisfactory to the Commis- 
sioners, shall be an angle. It is the conten¬ 
tion of appellant that the Commissioners 
exceeded their authoritv under the statute 
in not making the extension in a straight 
line. While it is true that “all affirmative 
acts prescribed by the statute in perfecting 
the proceeding must be shown to have been 
complied with by the parties authorized to 
take and prosecute the proceeding” ( Lynch¬ 
burg Invest. Co. v. Rudolph, 40 App. D. C. 
129, 131), we are not prepared to say that 
the statute did not authorize the Commis¬ 
sioners to exercise a reasonable discretion in 
locating the extension of this street. There 
being no evidence of an abuse of discretion, 
judicial interference is not justified. Wash. 
R. & E. Co. v. Newman, 41 App. D. C. 439. 


37 


Here it certainly cannot be said that the Commis- 

«/ 

sioners abused their discretion in selecting a route 
which would avoid the expense involved in con¬ 
demning a portion of the land of the Catholic Uni¬ 
versity of America upon which a large building 
now exists. In any event, this objection comes too 
late. There is nothing in the record to show that 
it was raised in the court below. On the contrary, 
it does appear that each of the appellants filed an 
answer claiming that there is no power in the Con¬ 
gress of the United States to erect the viaduct on 
any part of Bunker Hill Road without first com¬ 
pensating appellants in damages (R. pp. 20-24), 
but expressing their willingness to have their dam¬ 
ages determined and paid in this proceeding. The 
answers constituted a tacit admission on the part 
of appellants that the proceedings were properly 
instituted. Furthermore, the contention that the 
entire viaduct and its approaches must be north of 
the line of Michigan Avenue as it existed at the 
time the proceedings were instituted, is not even 
embraced in the assignments of error. 

VIII ; 

i 

The appellees were authorized to make provisions for low 
level roadways running along the viaduct 

The width of Michigan Avenue, as shown by the 
Plat (R. p. 15) varies, but Michigan Avenue is a 
highway planned street, prepared under authority 
of the Act of Congress of March 2,1893, as amended 
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(I). C. Code 1929, Title 12, sec. 7 et seq.). Evi¬ 
dence of conformity of the Plan of the Permanent 
Svstem of Highways was introduced and received 
in evidence without objection (R. p. 53). 

To the west of the Metropolitan branch of the 
Baltimore and Ohio Railway Company, Bunker 
Hill Road, one of the old original countv roads 
(R. p. 49), merges into Michigan Avenue, where 
the width in most instances has been increased bv 
formal dedications (R. pp. 52, 53). Michigan Ave¬ 
nue, west of the railroad tracks (in which is 
merged the old Bunker Hill Road), for its full 
width shown on the plat (R. p. 15), including the 
land here condemned, is embraced in the highwav 
plan, although, due to the change of the grade, a 
portion of it will be at a lower level on the south 
side. This avenue extends as a highway planned 
street over the land condemned in this proceeding 
east of the tracks. No portion of this highway 
planned street is closed, the result of the treatment 
being merely a change to an overhead passage 
along a more northerly route instead of the railroad 
crossing at grade of the old Bunker Hill Road. 

o o 

By the Act approved February 28,1903, entitled 
“An Act to provide for a Union Railroad Station 
in the District of Columbia ’' (D. C. code of 1929, 
Title 12, Sec. 123), Congress provided as follows, 
with reference to highway planned streets: 

Any and all streets or highways within 
the District of Columbia now or hereafter 
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planned or projected to cross any line j of 
steam railroad in the District of Columbia, 
which may be hereafter opened to public 
use, shall be located, constructed, and main¬ 
tained either beneath such railroad by a 
suitable subwav, or above the same by a 
suitable viaduct bridge at such altitude as 
will not interfere with the free and safe op¬ 
eration thereof. * * * 


Michigan Avenue being a highway planned 
street, the District Commissioners were authorized 
bv law to condemn all the land necessary to make 
this street conform with the highway plan. They 
could not condemn less. Dougherty v. GaJliher > 58 


App. D. C. 166. 

Even if Michigan Avenue were not a highway 
planned street, the Commissioners, we submit, 
would have authority to condemn all of the land 
here involved. The Act of February 12, 1931, au¬ 
thorizing the erection of this viaduct, provided 
(Code of 1929, Supp. 2, Title 12, Sec. 69): 


The said Commissioners are further 
authorized to acquire, out of the appro¬ 
priations herein authorized, the necessary 
land to carry out the provisions of this 
Act, * * *. j 

The Act does not define the boundaries of the 
land to be taken. That matter is necessarily left 
to the judgment and discretion of the Commis¬ 


sioners. 
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In tlie ease of Macfarland v. Elverson, 32 App. 
D. C. 81, 86, this court said: 

When the power to condemn and take 
property for a public use has been by gen¬ 
eral statute conferred upon municipal offi¬ 
cers by the proper legislative authority, it 
rests with such officers to determine whether 
it shall be exercised, and when, and to what 
extent it shall be exercised. This discre¬ 
tion lies entirely with the local authorities. 

%/ 

See Briggs v. Brownloic, 49 App. D. C. 345. 
Washington Bailway and Electric Co. v. A eIo¬ 
nian, 41 App. D. C. 439. 

There has been no abuse of discretion in this 
case. Certainly the Commissioners, in acquiring 
the land they deemed necessary for the construc¬ 
tion of the viaduct, had the power to acquire such 
land in addition to that upon which the viaduct 
actually rests as is necessary to permit its construc¬ 
tion and repair without committing a trespass 
upon the adjoining land, and to provide low level 

roadwavs which will accord access to the abutting 

•/ 

properties. 

There is no requirement of law that a street for 
its whole width must be upon the same grade. 

In the case of Willis v. Winona, 59 Minn. 27, 
quoted with approval in Sauer v. New York, 206 
U. S. 536, an elevated viaduct had been erected in 
the center of the street leaving low level road¬ 
wavs on each side. In sustaining this action, the 

i 

court said: 




This it has done, in the only way it could 
have been done, by what, in effect, amounts 
merely to raising the grade of the center of 
Main Street in front of plaintiff’s lot. It 
can make no difference in principle whether 
this was done by filling up the street solidly, 
or as in this case, by supporting the way on 
stone or iron columns. Neither is it impor¬ 
tant if the city raised the grade of only a 
part of the street, leaving the remainder at 
a lower grade. [Italics supplied.] 

It was clearlv intimated bv this court in the case 
of Hutcherson v. District of Columbia, 39 App. 
D. C. 512, that the plan here adopted of leaving low 
level roadways for the use of the abutting property 
is the proper practice. In that case the action was 
brought against the District for damages resulting 
from the raising of the grade of Eleventh Street 
to furnish an approach to a new bridge erected over 
the Anacostia River. There, as here, a low level 
roadway had been left abutting plaintiff's prop¬ 
erty. In denying a right to recover, this court said: 

Appellant complains, therefore, because 
11th Street has v been raised opposite his 
premises, at a distance therefrom of over 
sixteen feet, notwithstanding that he has 

i 

practically the same accommodations as 
heretofore. It is apparent without further 
argument, we think, that the injuries com¬ 
plained of are purely consequential. A dif¬ 
ferent case would have been presented had 
the location of appellant’s property beeli 
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such that the erection of this retaining wall 
isolated it and prevented its further use. 
The suggested question is not before us. 

The court below correctly refused to instruct 
the jury as requested by appellants that it “cannot 
consider the proposed 14 foot-strip on the south 
side of the viaduct or the open spaces under the 
viaduct as subject to travel or to use by any ad¬ 
joining property owners to any extent whatever 
but must regard the same as in public ownership 
over which adjoining property owners have no 
control and that they will be trespassers in attempt¬ 
ing anv use or right of travel over same for any 
purpose whatsoever" (R., p. 111). It is impossible 
to see any theory upon which appellants can con¬ 
tend that the proper use of a public street by the 
adjoining property owners will constitute a tres¬ 
pass. 

It is further contended by appellants that the 
petitioners could not join in one proceeding the 
condemnation of land for the viaduct, the land for 
a public street and the land for a proposed reser¬ 
vation at the intersection of 10th Street and Bun¬ 
ker Hill Road. We know’ of no statute, and coun¬ 
sel for appellants has cited none, which forbids the 
consolidation of these matters in one proceeding. 
The land taken for 10th Street and the proposed 
reservation constitute a part of the approaches to 
the viaduct. This contention is made by appellants 
for the first time on appeal. 
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ix ; 

The court committed no error in excluding the letter 
from Proctor L. Dougherty to Congressman Under¬ 
hill 

It is contended that the letter from Commis¬ 
sioner Dougherty to Congressman Underhill 
should have been received in evidence. In this let¬ 
ter it is stated: “If the viaduct is built as author¬ 
ized, it will become necessary first to secure addi- 
tional land within the lines of Michigan Avenue” 
(R., p. 57). Counsel for appellant contends that 

this is an admission, first, that Michigan Avenue 

| 

is in private ownership, and second, that the via¬ 
duct is being constructed in violation of the Act 
of Congress. The court properly excluded this let¬ 
ter. In the first place, it is immaterial whether 
Michigan Avenue is in public or private owner¬ 
ship. In the second place Commissioner Dough¬ 
erty was unquestionably referring to the fact that 
land must be condemned outside of the then exist¬ 
ing lines of Michigan Avenue, but within the lines 
of that street as shown on the highway plan. The 
statement in the letter is, therefore, immaterial 
for the reason that the record clearly discloses that 
the land condemned lies within the limits of Michi¬ 
gan Avenue as shown on the highway plan. In the 
third place this letter wras nothing but the indi¬ 
vidual opinion of one member of the Board of Com¬ 
missioners. The Commissioners act as a Board. 

In the case of Wittner v. Reichelderfer, 59 App. 
D. C. 378, an employee of the District of Columbia 
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had been discharged by the Commissioners sitting* 
as a Board “for the good of the service/’ Subse¬ 
quently one of the Commissioners wrote a letter to 
a United States Senator in which he stated that 
the dismissal had been upon a different ground. 
In holding that this letter was “of no importance”, 
this court said: 

It was merely the expression of one mem¬ 
ber of the Board. The decision of the 
Board is expressed in the order of dismis¬ 
sal, which, as we have found, was supported 
bv substantial evidence. 

X 

The proper measure of damages was applied to parcel 

133/51 

Appellant Ralph complains of the action of the 
court below in instructing the jury that Parcel 
133 51 was owned bv Ellis W. and Edith E. 
Hughes at the time of the filing of the petition in 
this case and in their consideration of this parcel 
they were to view it in this ownership and not in 
the same ownership as the Ralph properties (R. p. 
106). This instruction was correct under the de¬ 
cision of this court in Wilkinson v. District of Co¬ 
lumbia, 22 App. D. C. 289. In that case a condem¬ 
nation proceeding had been instituted to condemn 
a tract of land for a street extension. After the 
proceeding was instituted the owner of the land 
conveyed it in several parcels of different value to 
different persons. The jury awarded damages and 
assessed benefits upon the tract as a whole. There- 
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upon the purchasers brought a bill in equity to 
cancel the assessments for benefits upon the theory 
that these assessments should have been against 
each separate parcel conveyed. This court held 
that the institution of the proceedings constituted 
a Us pendens and that parties may not deal with 
such property in disregard of the proceedings. 
This court further said: 

But by the filing of the petition for con¬ 
demnation, and the assessment of benefits 
and damages, and the service of notice there¬ 
of on the parties then in interest, the lien 
undoubtedly attached to the property as it 
then stood, and with the divisions and sub¬ 
divisions that then existed. It was the dutv 

%/ 

of the commissioners of the District, as far 
as they could, to ascertain such existing con¬ 
ditions, and the owners of the several par¬ 
cels of land to be affected by their proceed¬ 
ing; and to file their petition against the 
land and its several owners as thev then 
found them. They were not required to do 
the impossible thing of anticipating the fu¬ 
ture ; nor could they in reason be required to 
watch subsequent conveyances, and to mod¬ 
ify their proceedings from time to time in 
accordance with such conveyances. There 
might never be any end of the proceedings, 
if this were required; and the result would 
be endless confusion and a total failure of 
justice in this regard. 

In the case of Chicago, E. & L. Co. v. Catholic 
Bishop, 119 Ill. 525,10 N. E. 372, the court said: 
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As to the appellee Moore he had no lease 
until long after this proceeding was begun, 
and his office and stock of material were 
placed upon the ground after the filing of 
the petition herein. He was not, therefore, 
entitled to anv recovery. The compensation 
to be paid by appellant must be fixed by the 
valuation of the property at the date of the 
filing of the petition. The right vested in 
it, upon its payment of the compensation 
awarded for the land, relates back to the 
time of filing the petition. Hence rights ac¬ 
quired by third parties after that date are 
acquired pendente life, and are subordinate 
to the rights of the petitioner. Schreiber v. 
Chi capo d‘ E. B. Co., 115 Ill. 340, 3 X. E. 
Rep. 427. 

In the case of Schreiber v. Chicago & E. B. Co., 
115 Ill. 340, 3 X. E. 427, the court said: 

Could they, after the petition was filed, 
and summons served, and they thus had no¬ 
tice of the intention to appropriate the prop¬ 
erty to the uses of right of wav, and that the 
requisite steps were then being taken to exe¬ 
cute that intention, acquire new rights in the 
use of the property, adverse to the peti¬ 
tioners? We think not. Notwithstanding 
that until the compensation is paid there is 
no right to enter into possession of the 
premises, yet, when the compensation is 
paid, the right vested in the company relates 
back to the time of the filing of the petition, 
and upon that principle we have held that 
the compensation to be paid in such cases 
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must be fixed by the valuation of the prop¬ 
erty at the date of the filing of the petition. 
South Park Com’rs v. Dunlevy, supra. Any 
rights, therefore, in the property condemned 
the tenants may have obtained by holding 
over, as against Kingsbury, thev obtained 
pendente lite, and therefore subordinate to 
the rights of the petitioners. 

In the case of Lloyd v. Fair Haven, 67 Yt. 167, 
171, the court said: 

To permit him to build upon the premises 
after proceedings are begun, and allow him 
to recover the value of the buildings thus 
erected, might make the premises so valuable 
that the town might not wish, and could not 
afford, to take the land. There is no injus¬ 
tice in holding that when condemnation pro¬ 
ceedings are begun, the premises must re¬ 
main in statu quo until the proceedings are 
terminated. This rule violates no principle 
of constitutional law or legislative provision. 

In this case appellant Ralph, at the time of the 
institution of these proceedings, had no interest in 
Parcel 133/51; at the most he had a bare permission 

to use it which could have been revoked at anv 

%/ 

time. Appellant Ralph testified (R., p. 104) that 
the value of his gasoline filling station depended to 
a great extent upon Parcel 133/51. Therefore, it 

is apparent that he acquired this station after the 
institution of these proceedings to bolster up his 
claim for damages. If he is to be permitted to do 
this, it necessarily follows that, after every con- 



demnation proceeding is started, the owners of the 
various tracts can juggle their holdings or pool 
their interests so as to create values which did not 
exist before and mulct the taxpayers of the District 
in exorbitant damages in order to condemn land 
for necessary public improvements. It would 

mean that the testimony of the witnesses for the 

•/ 

District must be revised from time to time to meet 
the conditions as they change during the course of 
the condemnation proceeding which, as this court 
said in the Wilkinson cane, would result in “ endless 
confusion and a total failure of justice.’ 7 

XI 

The court correctly refused to instruct the jury that 
the future treatment of 10th Street should not be con¬ 
sidered 

Counsel for appellants complains of the refusal 
of the court to instruct the jury that it, in deter¬ 
mining damages and benefits, should not consider 
any prospective treatment of 10th Street (R., pp. 
109,110). This contention is based upon the state¬ 
ment of counsel for appellants that the witness 
Sullivan, testifying for the appellant Ralph as to 
the matters considered bv witness in calculating 
damages to be awarded, stated merely his opinion 
and not his knowledge of the future treatment and 
that the appellees offered no evidence upon the 
subject (R., p. 97). But counsel for appellants 
ignore the fact that the witness Davis, in testifying 
for appellants, did testify, as to the proposed treat- 
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ment of 10th Street, “that an 18-foot parkway; on 
10th Street and a 12-foot sidewalk are shown on 
witness’ plat” and “that the grade sheet shows a 
fill of 6 inches at the corner of the taking line of 
Parcel 133/47” (R., p. 83). Therefore, there was 
proper evidence before the jury introduced by 
appellants themselves as to the future treatment of 
10th Street and the instruction was, therefore, 
properly refused. 

XII 

Miscellaneous j 

1. The plat from Miscellaneous Plat Book, Folio 
253, to the introduction of which objection was 
made, was produced from the original records on 
file in the office of the surveyor of the District (R., 
p. 50). Therefore, it was properly admitted with¬ 
out regard to the resolution under which it was 
made. But it is immaterial how the court ruled 
upon this objection. This plat was offered for two 
purposes: First, to sliow T that Bunker Hill Road 
v^as a public highway; and second, to show that the 
title v’as in public ownership. It is conceded that 
this road is a public highway (R., p. 49), and it is 
unimportant in this case, as we have heretofore 
pointed out, whether the title be in the District or 
the abutting property owners. 

2-3. What has been said in the preceding para¬ 
graph also applies to the plat from County Liber 
No. 7, which is a survey made by one Jackson in 
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September 1899, and the plat from County Liber 
Xo. 6, Folio 103. 

4. The court properly refused to permit the ap¬ 
pellants to put in evidence the petition and plat in 
another condemnation case for the widening of 
Blair Road. Such testimony could have no pos¬ 
sible bearing upon this proceeding. 

5. We submit there is nothing in Instruction Xo. 
5 which is calculated to confuse or mislead a jury, 
but, on the contrarv. it is a clear and fair statement 

7 f 

of the law applicable to this case. 

6. Prayers 26 and 2614 requested by appellants 
(R., pp. 108, 109) related solely to matters of pro¬ 
cedure with respect to the preparation of the ver¬ 
dict of the jury, the granting or refusal of which 
lav within the sound discretion of the court. 

V 

7. Instruction Xo. 12 requested by appellants 
(R., p. 109) is fully covered by the instructions 
given by the court to the jury. 

CONCLUSION 

It is respectfully submitted that no error was 
committed by the court below in this proceeding 
and that the verdict of the jury was fair and just. 
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